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0 fupnort the prefent indiCtment againft the priloner at the bar,
fwo fd(‘,}:s muft be proved to your Lumadlon :

First. “That {ome time beforc the finding of the indiciment, there
was an lofurrection (or riling) of a body of people in the county of
Ndﬂbmnptan, in this State, «wiid intent to ml)oie and prevent, bv
means of intimidation and <iolence, the executicn of a law of the
Umited States, intituled ¢ An Act 1o provide tor the valuation ot
lands and dwelling-houvfes, the enumeration of tlaves within the
United States;” or, of another law of the United Stater, intituled
* i et to lay and collect a divect tax within the Uniied States
aved that some acts of wiolence were commitied by seme of the people
o alfemhied, witd mtent to opmoic and prevent, Ly means of intimi-
aation, and vinlence, the executisg of both, or of oie of the faud
faws of lltulg;ltrh.

Iu the conbderation of this /o~ veu are to confider and determine
with what iefeit the veople allanil e Pethichem, whether to efiect,
by force, a aublic or a frivate mead.ac.

The mwwent with which the ]‘t-"” ¢ aftembled at Hcthln.hem, n
Nnrtlmmpmn, 15 2 ACCCSSUry mgltuim Lt ll!t:" :.{'f qf' m.m:«zbung, and
1o be proved like any other fuct, by the dec/arutions of thole who
afiembled ; or by acts done by them,  VWhen the queftion 1s, ¢ What
15 a man’s intent ?"—It may Le proved Dy a number of connected cir-
cumstances ; or by a single fact,

I from a careful exammation of the evidence, you fhall be con-
oinced, that the real object and inrent of the people affembled at
Bathlehem was ot a public naiwre, (wWhich it certainly was, 1if they
affembled with intent to prevent the exccution of doth of the above-
mentioned laws of congrefs, or cither of them) it muft then be proved
to your fatisfacion, that the piloner az the bar, ncited, encouraged,
promotedy or assésted in the ofurrection, or riling ol the people, at
B -thlehem, and the tervor they carvied with them, awith intent to op-
prie and prevent, by means of tmnimidetion and vivlence, the execution
" h-.}:.h the above-mentioned laws of conorels, or either of them;
and that some foree was uied by some ot the people affembled at
Lethlehem,

In the confideration of this tacty the ceurt think proper to aflilt
your mquiry by giving vou their opinon,

In vreafon, all the participes eriminis ave pt'n*{:':ﬂl:‘;; there arc no
acceffaries to this criine.  Every act, which 1w the cule ot felony,
voulld wn:‘w a man an accellaryy, willy 1 the ¢ 11{3 of trecson, ma e
hive o fefneipal. To render any pevlon an wecoaice and princeral
oS 1u, mult be ading and abetting (he Sfuct'y or readv to
2toed sinftance, if e cessary. I a pefen be niefent at a felony, aid-
oot adlitingy he s a princapale Tous sdwaes material to canlider
whioher the pertons charged are of thf: same Suciy youpon the same
narfies o and under the evoediation of mutua! d fence and Sv‘.-nurr —_
Al perions present, aldmn afiniing, or abeti 1; ANy tregsonadic ocly
ace 2o alse Al pminm, who are prefent and countenancing, aind
are ety to afford whitucer 3 neceflarvy to thele who acinely
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commit any treasonable act, are allo principals, If a number of per-
fons allemble and fet out upon a common desipn, as to refiit and pre-
vent, by force, the cxecution of any law, and lome of them commit
acts of Jorce amd violence, with intent to oppofe the execution of any
law, and others are prefent to aid and aflift, if neceflary, they ave all
principals, 1 any man joins and acts with an aflembly of people,
his intent is always to be confidered and adjudged to be the {ame as
theirs ; and the law, in this cafe, judgeth of the intent by the racr.
If a number of perfons combine or confpire to effect a certain pur-
pole, as to oppote, by force, the exccution of a law, any act of vio-
lence done by any one of them, n purfuance of fuch combination,
and with intent to effect such objelt, 1s, 1n confideration of law, the adt
of all who arc prefent when fuch act of violence 1s committed. 1f per-
{uns colle€t together to act for ene and the same common end, any
act done by any one of them, with mient to effecinate {uch common
end, is a fuct that may be given in evidence agamft all of them; the
act of each 1s evidence againft ALL concerned.

I thall not detain you at this laze hour to recapitulate the falts ;—
you have taken notes, and they have been flated with accuracy, and
g;-eat candnl‘, b)’ NII‘. Att{}l'llﬂy.

I will only remark, that all the evidence relative 1o wranfz&ions be-
fare the allembling of the armed force at Bethlehem, are only to fa-
tisfy vou of the fufent with which the body of the penple affembled
thereo  If cither of the three overt acts {or open ceels) Qated in the
indictment, are proved to your {atistaction, the court are of ovinion,
+hat it i1s fufficient to maintam the indictment; for the cecurt aie of
cpinion that every overt adt is treaionaole.

As to accomplices— hey aie legal witnclies, and entitled. to credir,
unlefs deftroyed by teftimeny m court,

If, upon confideration of the whole matter (law as well as falt) dou
are not fuﬂ}r futished, =v:thout aay d by, that the priil:-nc,r 'y guilry of
the treason charged n the mdiciment, vou will fad hiw noe rudity;
but if, upon confideration of the awdole matter, (law as well as fuci )
vnu are convinced that the prifuner 1s guiity o the treafon charged
tn the indictment, vou will find him guilty.

The jury retived, for the {ace of two hours, and brought i thewr

ardict, GUILTY.

After the verdict was given, Judze Chafe, with geeat feeling and
fentibility, addreffed the pritoner, obierving that «s e had no counict
«n the trial, if he, or any pe:lon for him, could point out any Haw 1
e indi@ment, or leral around for arrelt of judgment, ample time
would be allswed for that purpofe.

Frivay, Jiop 2.

The Court this morning calied betore them Goarles Dellilery a jas
ror on the above tial of John Fries, who, on the fult evening of the
fid trial, on the adjournment of the courty {eparated trom the jury
and retired to his ledsings.  Meo Hopkiafon, mn vehait of Mr. Dedis-
ler, produced liis ¢wn aiirdavic, acd i of twoothers, vwiich p:uwd,
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thut on the faid evening, Charles Defhler was inddvertently feparated
from his brethren by the crowd, in gomng out of the jury box; that
he did not knew to what placc the jUI')' had ndjourned; that he then
proceeded to his lodgings, where he cautioufly avoided all converfation
refpecting the trial depending.~—~The court, fatished by this reprefent-
ation, of the innocence of Mr. Defhler, ordered that he be difcharged,
and that the before-mentioned affidavit be entered on the record of
e courta

JUDGMEN T,
Judge Chase’s Address.

The prifoner being fet at the bary, Judge Chafe, after obferving to
Hainey and Gettman that what he had to fay to Fries would apply
generally to them, the judge proceeded—

OHN FRIES—You have been already inforimed, that you ftood
convicted of the ircason, charged upon you by the indi@ment on
which youyhave been arraigned, of levying war againft the United
Statess—You have had a LEGALy FAIR and IMPARTIAL trial, with
evely indulgence that the law would permit.  Of the whole pannel,
you PEREMPTORILY challenged thirty-four, and, with truth I may
fay, that the jury who tried you, were ot your own selection and choice.
Not one of them &cfore had ever formed and delivered any opinion
refpecting your guilt or mnocence.  The verdict of the jury againit
vou was founded on the teflimony of many creditable and unexception-
able witnefles. It was apparent from the conduét of the jury, when
they delivered their verdi&, that if innocent they would have acquitted
you with pleafuve ; and that they pronounced their verdiét againft you
with great concern and reluctance, from a {eufe of duty to their coun
iy, and a full conviction of your guilt.

The crime of which you have been found gulty is treason ; a crime
conlidered, 1 the meft ctvilized and the moft free countries in the
world, as the greatest that any man can commit, It 15 a crime of o
deep a dye, and attended with {uch a tram of fatal confequences, that
it can receive no aggravation ; yet the duty of my flation requires,
that I fhould explain to you the nature of the crime of which you are
convicted ; to lhow the necessity of that justice, which is this day to
be admmiftered ; and to awaken your mind to proper refle@tions and
a due {enfe of your own condition, which Iimagme vou muft have
refieCled upon duting your long confimement.

You are @ nutice of this countiy—"Ycu live under a conftitution (or
form ol government) framed by the pecple themibelves ; and under
lavs maae by your reprefentatives, faithfully executed by independent
and mnpartad judgess Your govenmest fecures to every member of
the community eyiral Lberty and equal wigbis 5 by which equahty of
liberty and rights 1 mean, that every perfon, without any 1egard 1o
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wealth, rank or {tation, may enjoy an equal fhare of civil liberty, an
equal protedtion of law, and an equal fecurity for his person and pro-
perty.—You enjoyed, in commmon with your tellow-citizens, a/l those

rights.
If experience fhould prove, that the constitution is defetive, it pro-

vides a mode to cbange or amend ity without any danger to public or-
der, or any injury to secial rghts.

If Congrefs, from inattention, error in judgment, or want of in-
formatton, fhould pafs any law in violation of the conflitution ; or
burthenfome, or oppreflive to the people, a peaceable, fafe and ample
remedy is provided by the constitution. The people themfelves have
eftablifhed the mode by which such grievances are to be redrefled; and
no other mode can be adopted, without a violation of the conftitution
and of the laws.—If Congrels fhould pafs a law contrary to the con-
stitution, fuch law would be void, and the courts of the United States
poflels complete authority, and are the only tribunal to decide, whe-
ther any law 1s contrary to the constitition.—1t Cungreﬁs {hould pals
burtbensome or oppressive laws, the remedy is with their conflituents,§
from whom they derive their exifience and authority, I any law is
made, repugnant to the voice of a majority of their conftituents, it
is in their power to make choice of perfons te repeal it; but until it
i1s repealed, it is the duty of every citizen to fubmit to1t, and to give
up his private fentiments to the pudlic will. If a law burthenfome,
or even oppreflive in its nature or execution is to be oppofed by furce,
and obedience cannot be compelled, there mult foon be an end to all
government in this country.—It cannot be credited by dispassionate
meu, of any formation, that Congrels will imtentivnally make laws
in violation of the conflitution, contrary to their {acred truft, and fo-
lemn obligation to {upport it.  None can believe, that Congrefs will
wilfully, or intentionaily, impofe unreafonable and unjuft burthens on
their conftituents, in which tkey must participates The moft igno-
rant man muft know, that Congref{s can make no law that will not af-
fect them cqually, in every respecty with their conftituents, Every
law that is detrimental to their confhituents, muit prove hurtful te
themfelves. From thefe confiderations, every one may fce, that Con-
grefs can have no interest in oppressing their felloww-citizens.

It is almoft incredible, shat a people living under the beft and mild-
elt government in the whole world, thould not only be diffatisfied and
difcontented, but fhould break out into open refiftance and oppofition
to 1ts laws,

The tofurredtion 1n 1794, 1n the four weftern counties of this {tate
(particutarly in - Wafhington) to oppofe the execution of the laws of
the United States, which laid duties on ftills, and (pieits diftilled,
within the United States, 1s {titl frefh in memory: it originated from
prejudices and mifreprefentations induftrioufly difleminated and dif-
fufed againt thole laws. Either perfons difaffeted to our govern-
ment, or wilhing to aggrandife thewmlelves, deceived and mifled the
icnorant and uninformed clafs of the people. The oppofition com-
menced in meetings of the people, with threats againit the ofhcers,
which ripened into adts of outraze againft them, and were extended:

(.«
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to private citizens, Committees were formed to {yftamatize and in-
flame the fpirit of oppohtion. Violence fucceeded to violence, and
the colleCtor of Favette county was compelled to furrender his com-
miflion and official books ; the dwelling houfe of the nlpector (in
the vicinity of Pittfburgh) was attacked and burnt; and the marfhal
was {eized, and obtained his liberty on a promife to {erve no other
procefs on the west side of the Alleghany mountains Lo compel {ub-
miflion to the laws, the government were obliged to march an army
againlt the infurgents, and the expenfe was above one million one hun-
dred thoufand dollars. Of the whole number of infurgents (many
hundreds) only a few were brought to tral; and of them only twe
were {entenced to die (Vigol and Mitchell) and they were pardoned
by the late Prefident. Although the infurgents made no rehftanceto the
army {ent againft them; yet not a few of our troops loft their lives,
in confequence of their great fatigue, and expofure to the feverity of
the {eafon.

This great and remarkable clemency of the government had no el-
fect upon you and the deluded people in your neighborhaod.  T'he rife,
progrels, and termination of the late infurrection, bear a ftrong and
itriking analogy to the former: and it may be remembered, that 1t
has coft the United States 80,000 dollars. It cannot efcape obferva-
tion, that the ignorant, and uninformed are tanght to complain of
taxes, which are neceflary for the {upport of government, and yet they
permit thenrelves to be feduced into infurrections which bave fo enor-
moufly increaled the public burthens, of which their contribution ean
fcarcely be calculated.

When citizens combine and affemble with ntent to prevent by
threats, mtimidation, and violence, the execution of the laws, and
they actually carry fuch traitorous defigns into execution, they reduce
the government to the alternative of proftrating the laws before the
mnlurgents, or of taking neceffary meafures to compel fubmiflion. No
governmnent can hefitate. The expence, and all the confequences
therefore, are not imputable to the government, but to the infurgents.
—The milduefs and lenity of our government are as firiking on the
{ate as on the former infurreflion ; Ot nearly 130 perfons who might
have been put on their trial for treason, only five have been prolecuted
and tried for that crime.

In the late mfurrelion, you, John Tries, bore a confpicuous and
leading parte  If you had reflected, vou would Lave feen, that your
attempt was as weak, as 1t was swickeds It was the height ot tolly in
you to fuppofe that the great body of our citizens, blelt m the enjoy-
ment of a free republican government of their own choice, and of all
nghts civil and religiousy—[ecure 1o their perfons aud property, and
confcious that the laws aie the only {ecurnity for thewr preteivation
trom violence, would ot rife up 25 one mun to oppotz and crufh {o
il-fountled, fo unprovoked an attempt to difturb the public peace and
uarquillity.  If you could fee in a proper light your own folly and
wickedness, you ought now to biefs God, that your infurrection was fo
happily and {peedily quelled by the vigilance and energy of'our govern-
ment, aided by the patriotifm and adiivity or vour fellow-citizens, whe



it

[ 203 ]

feft their homes and bufinefs and embodied thenafelves in the { upport
of 1ts laws.

The annual, neceffary expenditures for the fupport of any extenfive go-
verument, like ours muft be great; and the {um required, can only be
obtained by taxes, or loans.—In all countries the levying taxes is un-
popular, and a fubject of complaint. It appears to me, that there was
not the leaft pretence of complaint againfly much lefs of oppofition
and violence to, the law for levying taxes on dwelling-houfes; and it
becomes you to reflet that the time you chofe to rnife up in arms to
oppofe the laws of your country, was when it ftood in a very critical
fituation with regard to France, and on the eve of a rupture with that
country.

I cannot omit to remind you of another matter, worthy of your
confideration.—If the marfhal or any of the poflee, or any of the four
triends of government, who were with him, had been killed by you, or
any of your deluded followers, the crime of nurder would have been
added to the crime of treason.

In your {erious hours of refletion, you ought to conflider the confe-
quences that would have flowed from the infurreftiony which you -
cited, encouraged, and promoted, in the character of a captain of mili-
tia, whole incumbent duty it is to {tand ready (whenever required) to
aflift and defend the government and its laws, 1f 1t liad not been im-
mediately quelled. Violence, oppreflion and rapine ; deftruction, wafte,
and murder, always attend the progrels of inturrection and rebellion ;
the arm of the father would have been raifed agamnit the fon; that of
the fon again{t the father; a brother’s hand would have been ftained
with brother’s blood ; the facred bands of triendihip would have been
broken, and all the ties of natural affeltion would have been diffolved.

The end of all punisbment s cxampie ; and the enormty of vour
crime requires that a fevere example fhould be made to deter others
from the commillion of /fke crimes in future. You have forfeited
vour life 1o jultice—let me therefore earneftly recommend to vou, moft
ferioufly to confider your fituation—to take a review of your palt life,
and to employ the very little time you are to continue 1n this world,
in endeavors to make your peace with that God, whole MERCY 15 equal
to his JusTick. I expect that you are a Chrifttan; and as such 1
addrefs you. Be affured my guiliy and unhappy fellow-citizen, that
without ferious repentance of all your lins, you cannot expect happinels
in the world to come ; and to your repentance you muft add faith and
bope 1n the merits and mediation of Jefus Chnft.  "Thefle are the onfv
terms on which pardon and forgivenefs are promifed to thole, who
profels the Christian veligion. Let me therciore again entreat vou to
apply every moment you have left, in contrition, forrow, and repen-
tances  Your day of lifeis almoft {pent, and the night ot death takt
aporoaches.  Look up to the Father of Mercies, and God ot Comfort.
You have a great and an immenie work to perform, and but little time
1 which you muft fimfh st. T hereis no repentance in the grave; for
after death comes judgment ; and as vou diey 1o you muft be judged.
By repentance and  faith, you are the object of God's merci; butal
you will not repent, and have faith and d::pend'.u‘;u: uponr the merits
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of the death of Chrift, but die a hardened and impenitent finner, you
will be the object of God’s justice and vengeance. It you will {incere-
Iy repent and believe, God hath pronounced his forgivenels; and there
is no crime too great for his mercy and pardon.

Although you muft be ftrictly confined for the very fhort remainder
of your life, yet the mild government and laws which you have en-
deavored to deftroy, permit you (if you pleafe) to converle and com-
miine with minifters of the gofpel ; to whofe pious care and confolation,
in fervent prayers and devotion, I'moft cordially recommend you.

What remains for me is a very painful, but a very neceffary part
of my doty. It is to pronounce that judgment, which the law has
nppointed for crimes of this magnitude. “The judgment of the law 1s,
and this Court doth award ¢“that you be hanged, by the neck, untd
dead :” And Ipray Gob ALMiGHTY to be merciful to your foul.

The following Charge, by Fudge Peters, was delivered to
the Fury before the Charge of Fudge Iredell, in the
first Trial, and ought to precede it in Pege 164, but
was unavoidably omutted 1n its proper place.

GENTLEMEN OF THE Juny,

S this cale is important, both i its principles and confequences,
1 think it my duty to give my opinion, formed with as much
deliberation as the intervals of this lengthy tnjal would parmit, on the
moft prominent points of law which have been made 1 this cayle, 1
have condenfed my {entiments into as [hort a compafe as poilible. 1
thall leave rewnarks on the evidence, and more enlarged obfervations
en the law, to the preliding judge, who will dehver to you the charge
ol the court. At his requelt I {tate my individual opinion, though I
do not always deem it neceflary, when there 1s an unanimity of {enti-
ment 10 the court.

t. Itis treason % m levying war azainlt the United States™ for per-
{ons avbo bave none but a common interest seith their fellowv-citisens, to
oppofe or prevent, by force, numbers or intimidation, a fudlic and
general law of the United States, wwith intent to prevent its operation,
cr compel its repeal.  Korce is neceffary, to complete the crime; but
the quantum of force 1s immaterial.  This point was determined by
this court on a former occalion, which was, though not n all cir-
cumflances, yet in principle and object, very analogous to the {ubject
of our prefent wnquiries. I hold mytelt bound by that decifion, which
on due confideration, I think legal and found. I do not conceive it
to be overfhadowed, or rendered nully by any legiflative conftruction
contained in any {ublequent act of congrefs. The law, though efta-
blilhed by legitlative acts, or fettled by judicial decifions, may be al-
ered by congrelsy by express words, in laws conbilent with the con-

A
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fitution.  But a mere legiflative conltruction, drawn from any alk
by intendnient, ought not to repeal pofitive laws, or annul judicial
decifions. The judiciary have the duty afligned to them ot inter-
preting declaring and explaming—the Legislature that of making,
allering, or repealing laws.  But the decilion of a qusfion on the
conflitutionality of a law 1s vefted in the judiciary department. I
confider the decifions 1n the cafes of Vigol and Mitchell, in full force,
and founded on true principles of law. The authorities fiom Britith
precedents and adjudications are ufed as guides in our decifions, 1
will not enter into a didcufhon whether we are bound to follow them ;
becaufe they are precedentsy—or becanfe we think them reafonable
and Juft.

It numbers and force can render one law mefleftual, which is tap-
tamount to its repeal, the whole f{yftem of laws may be deitroved in
detail.  All faws will at laft yield to the vielence of the feditivus and
difcontented.  Although but oue law be immediately alfailed, ver the
treafonable deflign 15 completed, and the generality of intent defie-
nated, by a part afluming the government of toc whule. And thus,
b+ trampling on the legal powars of the conftituted authorities, the
rights ot all are invaded by the force and violence of afew, Inthis
cale, too, there is a direét onniage on the judiciary act, with intent
to defeaty by force amnd intimidation, the execation of a revenue law,
cnacted under clear and cxprefs conftitutional anthority, A deadl}:
hlow 1s aimed at the govornment, when its hical arrangements are for-
cibly deftroyed, diftracted and impeded 5 for on its revenues its very
exiftence depends.

2. Though punifhments are delignated, by particular laws, tor cer-
tain inferior crimes, wluch, 1f profccuted as {ubftantive oftences, and
the fole objelt of the profecution, are exclulively liable to the penul-
ties directed by thole laws, yet, when commutted with treafonable
iroredients, thefe crimes become only circumftances or overt acs.
The intent 1s the gilt of the inquiry 1 a charge of treafon; and is
the great and leading object in tnals tor this crime.

The delcription of crimes, contained i the adt, commonly called
the Sedition Act, lofe their charagler, and become but component
parts of the greater crime, or evidences ot trealon, when the trea-
fonable intent and overt act are proved.  So it s with rescve of ppri-
soners 3 which, in the prefent cafe, was not an independent eficnce,
but an overt act of the treasons  Lhefe were crumes—mitiemeanors
—at common law; and might have been punithed by fine and 1n-
prifonment when fubflantive independent offencess But, when com-
mitted with trealonable intent, are merged 10 the treaton, of which
{d.tiony conlpiracy and combination are alwavs the harbingers. T do
not think that the acls relating either to scdetion or rescue have al-
wred the principle, though they have defined and bounded the punith-
mente, The law, as to trealon, 1s the {ame now, as it thofe ottences
were {h1l punifhable at common law.  The Sedition Aet cannot con-
Mittionally alter the defcription or the crime of treason, towlich the
cewbination and contpiracy to perpetrate this offence, with force and
:.iL.:I'IIJ::rs, are eflertid attnbotes. Hmnhﬁrs muﬂ fcm:r":'m' and {*J:M;,‘,:fre
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to fevy war, But if thefe indifpenfible qualities of the crime are, by
the Legiflature, declared only misdemeanors, and feparated from the
trealonable act, the Legiflature nullify the defcription of treason con-
tained in the conftitution; and {o ndirecily alter and deftroy, or make
mefhicient, this part of that inftrument, The congrefs neither pofiefs,
nor did they mtend to exercile, any fuch power. ‘They could not
(nor did they {fo intend) place the crime declared in the conftitution
to be treasony among the interior clafs of offences, by defcribing {fome
ot its effential qualities n the Sedition Aet, and preferibing punifh-
ments, when they folely confliture fubftantive and wdependent offen-
ces. Congrels can ondy (us they have done) piefcribe the punifhment
tor treasuin, regulate the traly wnd direct the mode w which that pu-
ullunent 1s to be execnted.

3. However indiputably requrifite it may be to prove, by two wit-
nelles, the overt act tor which the prifeier at the bar {tands indicted, yet
evidence may be given of other circaumftances, or even of other overt
acts, connected with that on which the indictment is erounded, and
occurring or comnutted e any other part of the dithicy than the
place mentioned.  Although the prifoner be not en his trialy vor is
he now punithable, tor any other than the avert act lawd, other overt
acts and other circumltances, parts ol the general delign, may never-
thelels be proved, to fhew the ¢y animo—the intent—with which the
act lud was committed.  Indeed the treafon would be comnpletey by
the conipiracy, in any part of the diftridl, to commit the trea-
tonable act at Bethichem, it any had, in confequence of the confpira-
cyy, marched or committed any overt act for the vurpofe, though the
actual refcue had not taken place.  So we thought in the cafes of the
weltern infurgents, that the treafon, concofted at Couche’s tort, would
have been complete, 1f any had onfy marched to commit the crime;
thourh the dt[ign had not arrived to the difgraceful cataltrophe it
finully attained.  Indifputable authorities might be produced to fup-
port this pelition.

4+ {he confefiton of the prifoner mar be given in evidence as cor-
roboratory proof of the dntenty or giro aain, But, although proved by
TR0 W JL-‘., beingr made eot of oty 1015 not of atfelf futhcient to
comviclt. L'wo u*tm"{u are pecoie to prove the overt act. But
the mtent may be proved by one witndd™y collected from circumftances,
or even by afiiple fact.

5+ Fhe doctiine of comstruct e treasm has pr aduced much real mii-
chiel m another country 5 and 1 has beeny Droan age, the hil)JL 1 of
ditcutiions, among lawvers, other publu ireakers dnd political writers,
Lhe preater part of the objestions o in are totadly wrelevant here.—
Hhe tubjedt of them is unknown, and may it rier ren A oy 11 this
country . L mean the ((}mp’tﬂm“ the 2aazh of the ki np. 1t will be
founa that the Biitith judges, fince the das of polincal davknels and
bigutry hive palled away, are to hL foand amony the molt able and
ltudud cunofers ot the abufes of thes doctrine. L hey do not follnw
decitions and precedents rooted m hud tames, hecaule thev find them
Wt faw books,  On the contrarv, on a far v E‘ﬁlgatlnn 1t will
be proved, that thole contrary to juaieey realon and faw are rejests
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cd.  Itis not fair and found reafoning to urgue againft the neceflary
and indifpenfable use of conftruction, from the abuses it has produced.
What is there among the beft of buman (and I with I could not add
divine) {yltems which has not been perverted and abufed ? That there
mult be fome defined fenfe and interpretative expolition made of the
terms ¢ Jevying aar,” and when, andin what circumftances, it is le-
vied “against the United States,” cannot be dented.  The able coun-
lel, 1n this cafe, who has faid the moft on this fubject, and travelled
the fartheft into the gloomy, dark and tyrannical periods of the Britith
hiltory and juriiprudence, for melancholy and difguiting proofs of atro-
clous abules, and even crimes, committed under color of law, has,
unavoidably, himfelf furnifhed alfo proofs of the neceflity we are under of

fome conftru&live or interpretative expelitionss  He, at firlty confined
thefe expolitions to three cafes.  Now if there is a neceflity of one, it
fhews that without fupplementary interpretation, the law would be a
mere dead letter.  Aware of the dancerous lengths to which the abules
of conftruction have been carried, courts and juries thould be cautious
in their decilions ; but not {o much alaimed about aduses, as to vefrain
trom the proper and neceffary use of interpretation. T do not then
hefitate to fay, that the pofition we have found eftablithed, to wit, that
oppoflition, by force and numbers, or intimidation with intent o de-
feat, delay or prevent the execution of a general law of the United
States, or to procure, or with a hope of procuring, by force and num-
bers, or intimidation, its repeal or new execution, is treafon by levy-
ing war againit the United States. And it does not appear to mie to
be what 1s comwmonly called constructive, but open and dircct treafon,
in levying war againit the United States, within the plain and evident
meaning and ntent of the conftitution.

6. As tothe objections, founded on want of proof of regular ap-
pointments undey, and of the proper execution of the law called the
houfe tax law, I do not fee that they apply, If the profecution was
definitely for oppofing one or more officer or officers of this tax law,
the proof might be more rigidly required, But as all the neceffury
ufe made of thefe collateral and fubordinate circumftances, relative
to the tax law officers, 1s for the purpofe of fhowing the que anino or
rntent with which the trealon alledged was committed, I confider them
as not relevant in this caufe. It is even enough in criminal profecu-
tions, more directly aimed at the fpecitic offence of oppofing an ofli-
eery that he wasan officer de facto.

7. s to the difarming and confining the two Videlles, or advance,
of the armed infurgents, by the marfhal at Bethlebem, I think him
legally as well as prudentially juflified in his conduct.  Even a confta-
ble hasa right to refirain and confine, under frong circumiiasces of
{ulprcion, perlons whole conduct or apnearance evidence an litention
o cominit tilegal and violent acts.  Much more fo was the marfhal
(having notice of an int=nded refcue of his prifoners) juthfiable in feizing
ang difarming two of the armed body, azainl whom exiltine circums-
tunces rufed ftrong and evident fufpicton,  Dut T think chs hes breg
made more important than it really 1. Docaofle the velesde of thoe
Penovae not the ebjedt ofy or cven oo o o the prioner an e

| T .
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and his partv, when they commenced their treafonable march, for the
yrleaie ot the prifoners in the marfhol’s cuftody, at Bethlehem.

8, The Prefident’s proclamation thould have been pleaded as a par-
Gony 1F 1t was intended to be relied on asfuch.  This not having been
done, it 1s not legally before us, But fince it has been mentioned,
1 think it ncceflary to declare 1t as my opinion, that it does not ope-
rate as a pardon to precedent offences. It is directed by law as a {tep,
prenacatory to applying an armed force, againft thofe {fuppoled %0 have
conymitted ciimes and embodied for unlawful purpofes. Itisa hu.
mane warning, calculated to prevent the effution of bloed ? Its allega-
tlons of fats, or its injunctions, have no operation in the trial of the
prifoner at the bar,

Whether the prifoner is or is not guilty of the treafon laid in the
indiciment, in the manner and form therein fet forth, it is your pro-
vinee to determine.  Itis the duty of the court to declare the law ;
thoush both facts and faw, which I fear are too plain to admit a rea-
f.natle doubt, are {ubjeéts for your conhideration. We muft all obey
cur public duty, whatever may be our private feelings.  Mercy is not
aeyonted i our hands, It 1s entirely within the conflitutional autho-

rity of another depariment.

The following opinion of Judge Peters on the motion for
a new trial was put into our hands after the fheet was

printed were it thould have come 1n, which 1s page 45
ot the appendix.

LTHOUGH I am not perfectly funisfied with the teftimony,

which is contradicted by the juror on s oath; I will allow 1c
to be taken for granted ; aud meet the quelion on principle. I am
in fentiment aganft granting the motion tor a new trial. Becaule—r.
The juror fard o more than all fisends o the laws and the govern-
ment were warranted 10 thinking and faving, as the falls appeared
then to the public.  Fries being  generuliy ulledged to be the moit
preminent charafery 1t was on this account, and nut with specral or
farticidar mulice, that Rboad’s declaration was made.

2. If a juror was rejected on account ot fuch declarations, trials,
where the community at large are intimately aflected by cumes ot
fuch general importance and public notuiety, wult be had, o all pro-
bability, by thoie who ouly cpenly or fecretly approved of the con-
duct of critminals,  This would be unjuft and improper, as it affedls
the government in its public profecutions.  Litde {vccels could Le
eapecied fiom proceedings againfl the moft aticeicns clieaaers, 1l greas
multitudes were mplicated m their delulions, or gl

3o Iois natural for all good citizens whea cuiodons erimics,y ol a
public nature, are hnown to have been cemmniicd, 1o expiels then
abborience aad difapprobation, buth of the offences and the pripetra-
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<afe of murder, or any offence againfl an individual ; or where f{evés
ral are charged and none remarkably prominent. In this latter cale
{electing one out of the mafs might evince particular malice.

4. I have no doubt that declarations of an oppolite complexion
could be proved; and yetthe jurors were unanimous in their verdict.
The defendant has had a fair, and I think an impartial tiial.

But as a divifion in the court, might leflen the weight of the judg-
ment if finally pronounced, and the great end of the law in punifh-
ments being example, 1, with fome reluftance, yield to the opinion of
judge Iredell. Although juftice may be delayed, yet it will not fail, ei-
ther as 1t refpects the United States, or the prifoner,

N —
L T

SATURDAY, April 26, 1800

CONRAD MARKS

Was arraigned on an indiétment for treafon ®.  He pleaded, A0t
Guilty,

The following PERSONS were admitted and sworn on the JURY.

Richard Downing, Jobn Jacobs,
‘Thomas Morris, Benjamir Morris,
Jacob Grim, Anthony Oberly,
Eli Canby, Jobn Longftreith,
Richard Roberts, William Davis,
Francis Gardner, Liwellin Davis.

The caufe was opened by the attorney of the diftri&, (Mr. Rawle)
who {lated the nature of the offence of which the prifoner ftood in-
dicted, and adduced a number of witnelles on the part of the profecu-
tion. Several witnefles were allo produced on the part of the priloner.
Mr. Rofs and Mr. Hopkinfon, who were the counfel afligned by the
court for the prifoner, very ably and ingenioufly defended his caule,
at fome length; and were fully aniwered by Mr. Ingerfol on the part
of the profecution. Judge Chafe, in an elegant, learned and feeling
charge, addreffed the jury, informing them of the law, and reciting
the facts as they appeared in evidence. The jury retired about twenty
minutes paft 11 o’clock at night.  Judge Qhafe informed the jury, pre-
vious to their retiring, that the court would wait till twelve o'clock,
to {ee if they could agree on their verdict ; and that they muft return
to court and inform whether they could agree or not. At that hour
the jury returned and informed the court, that they could not agree.
The judges ordered that the jury be kept together i fome conve-

* The conduct of Conrad Alarks in this transactiony might be szen ivi
the cow-se of the evidence on the first trial of Fobn Fries,
D d
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nicat place till Monday morning at ten o'clocky to which time the
court adjourned.

On Monday morning the jury returned a verdift, NOT GUILLY.,

An indi@ment was afterwards filed againft the defendant for con-
(piracy, obftrudtion of procefs, refene and.unlawiul combination, on
which he {ubmitted to the difcretion of the court.

Without any farther examination, the court being fully apprifed
of his conduét, Judge Chafe pafied the following fentence:

That he be umpritfoned two years, and fined 8oo dollars, at the ex-
piration of which, to give fecurity for his good behavior, himfelf in
2000 dollars, and two fureties in 1000 dollurs each, and to {tand com-
mitted till the fentence is complied with.

Before the femtence, Mr. Rofs addreffed a few words to the court
in his behalf: he obferved, that though his client had cftended againit
the lawsof his conntry, yet he had been deceived into his oppolition :
it had becn faid, from what he thought undoubted authority, that no
{fuch law was in exiftence, As this was the cafe, and as his circams-
{lances were low, he hoped the court would confider hus {ituation.

Juper Cuask faid, he was a moft atrocious offender; he had not
the lealt doubt but he was guilty of trealon in a high degree, and
that the verdict ought {o to have been found, and be have been made
an example of.  There muft have been fome miftake as to evidence,
or the jury could npot have retwined a verdit of NoT GUILTY.

Moxnay, April 28,
GEORGE GETTMAN ¢ FREDERICK HAINEY

Were arraigned on an mdictmeut for treafun, to which they plead-
ed, Not Guilty.

The Counfel for the Prifoners were Mr. Epwarp Tincunmax and

Mr. Moses LEvY,

The following PERSOXS wwere the juny

Francis Garduer, Samuel ClaiL{on,
Samuel Evans, Peter Shivner,
Witham Prefton, Satnue] .-Ulen,
Richard Roberts, John Stroud,
William Lane, Philin Arade,
Godirey Baker, William Davis,

The tnal took up two days; and on "'i\—'cducfday morning the jury
returned with a verdi&t of GUILTY.
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WEDNESDAY, April je.
ANTHONY STAHLER

Was arraigned on an indiiment for treafon, to which he pleaded,
.?Jbt G“fl{)'-

The Counfel for the Prifoner were, Mr. Horxixson and Mz,

Ross,
The following were sworn on the JURy':

Richard Robin{on, Jacob Grim,
Charles Delhler, David Jones,
George Illig, William Prefton,
John Starbord, Thomas Morris,
John Jones, Peter Ller,
John Edge, Abrabam Heed.

The jury, on Thurfday morning, returned with a verdi&t of NQT
GUILTY.

The attorney lodged a detainer on a charge of confpiracy, &c. and
on Iriday morning the grand jury returned againft him a true Bill.

Indictments for treafon had been found againft Philip Defch and
Jacob Klein; but Mr. Attorney entered a nolle fr-oseque thereupon,
and profecuted for confpiracy, refcue, &e. upon which the grand jury
returned true Bills.

They {ubmitted to the court; and after examining a few witnefles,
and afcertaining their circumflances as near as poffible, the court {en-
tenced each ot them to be impriloned eight months, to be fined 150
doilars, and to enter into recoguizance for their good behavior for one
year, themfelves 1n goo dollars each, with two futlicient fureties.
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A

BRIEF REPORT

OF THE

TRIALS

Of Henry Shiffert, Christian Ruth, Henry Stabler, Da-
niel, Schwartz, sen. Dantel Schwartz, jun. and George
Shacffer, on an indictment for an unlawful conspiracy
i the counties of Northampton and Bucks, to impede
the operation of the act laying a tax on bouses and land
by opposing the assessors in the execution of their duty ;
Jor obstructing William Nichols esq. the marshal in
the execution of process, and for assisting in the rescue
of several persons beld in custody by the said marshal.

s

Fripar May 10, 10 o'clock A. M,

V'] HL jury being impannelled, Mr. M'Kean appeared as counfel for
the priloners generally, and Mr. Dallas more particularly for
George Shacefler.

COLONEL NICHHOLS

The marfhal was the firlt evidence called. He related the cir-
cumitances which occurred at Millar's town as it refpected the refcue
of Shankweiler, (fee page 37.) and the abfence of Shaeffer, who hear-
ing that a bill of indictment was found againit, him came to the city

to_deliver himfelf up.
SAMUEL TOON

Was next cailed.  His depofition related to the conduct of the
two Schwartz's and Stabler, differing very little from his former re-
lation fee (page 53 and ¢3) He was advifed by old Schwartz to go to
Bethlchem and take his trumpet, but was unwilling, however, atlength
he complied., )
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ANDRLEW SHIFFERT

Related the fame facts in fubftance as before, (page ¢6.) Hef{aw
>hriftian Ruth going to Bethlehem, and while he was prefent heaid

fome perfon fay they would take the prifoners from the marlhal.

WILLIAM BARNLETT

And Chriftian Roth’s teftimony related to the conduct of the elder
Schwartz at Bethlehem page 306.

WILLIAM HENRY, E3Q.

Was next fworn. He related the affairs generally as before refpect-
ing the conduct of Stahler page 20. and Shiflert page {2, alfv of old
Schwartz, who appeared to pride Limifelt - baving tao fine boys at

Bethlehem.

JOHN FOGLE

A licutenant in Jarrett’s troop related fome of the circumflances
previous to the march to Bethlchem—=his evidence had nothing {trikiag
in it, as he did not oo himfelf, except that Shiflert at Mulars town
advifed him to go to Betllehem ; and that if they weuld not take bail
for Shankweiler, they would not let them go to Philadelphia,

JOHN MORETYZ

Depofed that he faw Stahler with others who faid that they would
70 to Bethlehem to fee what they were going to do with the pufon-
ers—they did not fay they would releafe the prifoners—he did not
know them any way active in breeding difcontents. At a meet-
g to read the law, (page 49) one, he believed George Shacfter
[aid it was no law, andif it was, they would not fubmit to it.  He
talked very loud, and appearcd much diffatisfied.

JACOB EYERLY

Went theough his former evidence of the meetisg at Schymer's
page 49, and related the general ftate of difvontents through that
party, and the proftrate flate ot the laws: many he faid cbjedted
to {uffer the execution of the houfe Inw, becaufe it was not figned by
Mr. Jefferfon as Vice Prefident (he being ablent at its pafling)—Old
Schiwartz told the witnels that two of his fons were taere at Bethle-
hem, and that he had perfuaded Toon to go, promifing him a dollar,
and lending bhim an horle, adviting him to take his trumpet that they
might make a good appearatce: that Dantel Schwartz, jun, tore ot Mr,
Balliott's cockade at Miller's town, and that thev weve bLoth very
«bulive,
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CHRISTIAN HICKAVELTER

Uepofed, That he was an afleffor m Upper Milford ; he related the
great difficulties attending the execution of his duty. Did not know
any thing mote of the detendants than what was related by Mr.
Eyerly of Genrge Shacffer, page 49, He (poke of the elder Schwartz
as a very quiet good neighbor,

JUDGE PETTRS

Then was fworn, to prote an examination of Schwartz, fen. taken
befo.e him, which acknowledged that Le had perfuaded Toon to go to
Bethleliemn, and that he was there himfelf, but that he did nothing,
nor {aid any thing zbout the refeae; but thar he went merely out of
curiofity.

JACOB SERNHER

Depofed, That he vas told by Georgz Shaefler to tell Judge Henry
to inform the aflefiors not to come into Millar's town to allels the
houfes; for that there was a man 1n town who was provided with a
fword and piltols, and that he would not {uffer the houles to be al-
{effed. ITe did not mention to the witnefs who the man was.

DANIEL REISCH

Depofed, That George Shacfler bad told him that he would not
fuffer his houle to be meafured, and he was a damned ftampler if he
{uffered them to meafure his:  That if the alleffor came into their
town, he fhould not come out azain with his life : that they had bound
themfelves together to oppofe the exceution of the law ; and if he, the
defendant, was to be put to prifon, there would be fifty men unite to
take him out.

JOHN SCHYMER, ESQ.

Related the circumftance of the meeting at his houfe, as depofed
by Mr. Eyerly, and that Shaetler was very violent®,

The evidence being gone through, Mr. M’Kean rofe in the defence,
in the courle of which he went through a variety of authorities to
prove, that no contpiracy was formed, becaule no compall whatever
was entered Into by the parties to fupport each other, each individual
acting and fpeaking, fo far as they went, feparately,  Here he read,
1 Hawk, 346. chap. 72, and the Sedition Act. fect. 1. As to the
velcue he faidy it did not appear that the defendant were engaged, for

Y The evidence addlicd 1o toe wefendants idividually, is given more
particwsz-ly i the chovee of Tl Dedell,

3 w3
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a refcue could not be accomplifhed without force, but no force what-
ever had been proved upon them, 4 Dlackitone, 131, and 345;
2 1awk. c. 21. {e&. 1—3 ; Pierre Williams, 434 ; 6 Comments, 230,
and 2 Hawk, c. 19, fedt. 5, were the authonities he read.  As to the
oppofition to the law, it appeared that they had doubts, which, tn their
uncultivated ftate, and extreme want of knowledge, were well ground-
ed, that the law was in exiftence. He then concluded with a review
of the part which the defendants were feverally {aid to have taken in
the tranfaction.

JUDGE PETERS
Read the legal definition of force in 2 Hawkins, page 37.

Mg, DaLLas went into a lengihy defsnce ot George Shaeffer,
after which Mr. Rawle, attorney for the diftrict, went into a definition
of the different counts in the indictment of confpiracy, unlawful com-
bination, refcue, and obftruction of procefs, applving the evidence fo
as to bring the charges home on the {everal deferdants: that they
all had heen guilty of confpiracy he thought mcontrovertible ; becaufe
when a confpiracy was formed, all who were ever prelent, as well as
thofe more actively engaged in it were guilty, though fome might bLe
fuperiors and {ome fubordinate. All the defendants were affembled,
and therefore partook of the crime. Iive of them were {een at Beth.-
lehem: Andrew Shiffert {aw Ruth going to Bethlehem, and T'oon faw
him at Bethlehem in company with the difturbers of the public peace,
Old Schwartz was at Bethlehem, and was engaged m counletling and
advifing an unlawful aflembling there, which was calculated to defeat
the a&t. Young Schwartz was at Bethlehem, and aifo was engaged
in the infult upon Mr. Balliott to tear off his cockade. George.
Shaeffer was at Bethlehem; but, though not m arms, though' not
cuilty of the refcue, was frequently engaged in oppofition to the law,
in confpiracy againft it, and n obiftruction of procefs, on which account
he may be ranked among the moft guilty. On the whole, he confidered.
that each of them partook of the crimes charged in the indi&tment,

Jubck IrkDELL, In his charge to the jury, oblerved, that there
were three counts in the indiciment @ Iurlt. Conipiracy to prevent
the execution of the law : to rails a coniniracy, {everal mut be en-
gaged, but it muft be oblerved that every one engaged, or joined there-
with, was guilty of the confpiracy. 1t was not neceflary, under this
indi&ment, as under that latcly before the court for treaﬁm, that two
witnefles fhould fubftantiate any one fact, one would do; ner was it
neceffary that any writing or agreement fhould be drawn between the
parties to create 1t a confpiracy : a meeting was held, the object of
which was but too well authenticated by previcus conduct.

Ihe fecond count concerned the refcue of the prifonerss It had
been ftated that actual force muit be ufed to make 1t a refcuc: the
learned judge faid, that if the object was obtained by intimidztion,
ard the prifoners were {urrendered, 1t did not disler fiomy force i the
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leaft, in a legral view: for it an highway-man was to put a piftol te
the brealt of another, and demand his money, as had been {tated by
Judge Peters, in the cale, 2 Hawk g7, and the money was delivered,
it was a robbery, though the piftol had not been fired. The queftion
was, were not the threatenings held out to the marfhal the immediate
cauic of his lurrendering the prifoners, 1n order to prevent lives being
loft/ ' With regard to the arreft, no doubt could be euntertained that
the Leht prifoners, as well as Ireman and Fox, were compleatly in
the marfhal’s cuftody. There are only two kinds of efcape, one is
voluntary, and the other 15 negligent: the former 1s where the ofhicer
15 agrecable to the efcape, the latter, asin thecafe before the jury, 1s,
the ofiicer not having power to keep them, fuffers them to go at
Iarge.

I he third count velpects obitruction of procefss The judge faid he
did not think 1t rnight to convict either of the defendants of the whole
three counts, becaufe the refcue neceflarly implied obltructions of
procefs, no man could be guilty of a refcue without obfiruction of
procels, aud therefore the counts refolved themielves into two; if it
was the opinton of the jury that cither of them were guilty of the
whole, the verdict need only be given on the two firfty to wit: con-
{piracy and obfiruction of procelss As to the confpiracy, it cannot
be poflibly doubted but there was one,

. !

1 he judge then took up the individual condudt of the {everal de.
fendanss, after the following order i—First.

DANIEL SCHWARTZ, Sk,

By the evidence of the marthal and of William Barnet, he was
feen at Bethlehem, buthe behaved civily, and was come there to know
what they were doing. Chriftian Ruth faw him there.  Judge Henry
depofes, that he appeared to pride kimielf i his two fine boys who
were there. My, Eyerly did not know that he was active there, but
he appeared quite jovial : he faid he had two fons there; that he re-
quelied Toon to go there, and advifed hnm to take his trumpet to look
well. It was given s evidence, when told of s fon pulling Mr.
Balliott’s cockade from lis hat, that it he had {een s fon do i1t, he
would have whipped ham, and he appeared to be fony fo much mfult
was given to the ma.fhal at Millar’s town,  Mr. Schymer f{ays he
was at the meeting at his houfe, but cannot fay he mifbehaved.

DANIEL SCHWARTZ, Jux.

‘The marfhal thinks he faw him at Millai's town, where he feemed
to be a pretty active and baly young man.  Toon faw him at Beth-
Jehen, out without unitorns, and canvot fay he mubebaved, or inter-
fercd.  Nr. Eyeddy {faw him ar Millar's town belaving very abu-
five, and threatening to beat themy and be thinks 1t was lim who
tors the cockade from Mr. Ballictt's hat,
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HENRY SHIFFERT,

The marfhal, faw at Bethlebem, and he believes he was armed.
Toon faw him there, and with a fwvord, which he drew, Fogle
{faw him at Millar’s town, when he taid, ihat if they would not take
bail for Shankweiler, they would not let him go to Philadelphia.

HENRY STAHLER,

The marfhal alfo thinks he {aw at Bethlehem. Anpdrew Shiffert
{faw him, both theie and on the rcad, in uniform. Moretz {aw him on:
the road, and he faid he was going to {ee what was become of thofe
prifonerss He was in uniformy with a fvords  Toon {ays that Stahler

{aid he would not mterfere in the refcuc.
CHRISTIAN RUTH

Was feen at Bethlehem by Toon, in uniform, with a {fword, An-
drew Shiffert faw him there and on the road. Some perfons in his
prefence faid, that they would take the prifoners from the marfhal.

GEORGE SHAEFFER

Was feen at Bethlehem by Shiffert, but without arms or uniform.
William Barnet {faw him there; he {aid he was come there only to
{ee fome of his neighbors going to Philadelphia ; he faid if the marfhal
wanted to take himy he would give himlelf mp: he did not
appear to be one of the rioters. Judge Henry faw lum at Bethlebem ;
he did not appear to be violent, or ufe any offenfive language; he
{faw him much out of doors with the company, but not aftive. John
Moretz {faw him at the meeting at Schymer’s, where he talked very
loud, as though he wifhed to prevent Mr. Lyerly reading the law;
and on fome of them doubting whether it was a law or not, he faid,
even if it was,they would not fubmit to it. Mr. Eyerly and Mr. Schy-
mer depofed the fame, and that, he added « here I am, take me to
gaol, but you fhall {ee how far you will bring me ;" on which a number
adds, % Yes, let them but take one to gaol, we will foon have him
out again.” Mr. Heckawelter {ays, that hie told hun he had abufed
his father {fomething about a liberty pole, and that he was come to
mve him a licking for ity for which be followed him. Mr. Sterper
fays, he told bim to telt Judge Henry about the man with {word and
piftol, who would oppofe the affeffurs.  Mr, Keilch depoied, that the
defendant faid he was a damned {tampler, it he futlered his houie to
be meafured ; he would not ; that if the alfeflor came into his town-
fhip, he would not come out apain alive; and if they were to take
bim to prifon, there would be fifty men to take him out again. Mr.
Schymer faid, that the defendant was very much againft chooling af-
{efors, and was pretty violent; that he abufed Mr. Heckawelier

about the liberty pole.
ke
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" The judge {aid, he fhould forbear {peaking particularly as to the
nature of the combination or -confpiracy ; but, if it was not prede-
termined, after meeting together there, the very act of meeting be-
tame a conlpiracy; 1f the defendants came there after 1t began, not
baving a previous knowledge of i, it was their duty to have with-
drawn themfslves; but if they did engage themfelves voluntanly and
knowingly, though they knew nothing of it before, it was deemed in
faw equally as much a combination as though they had predeter-

mined it

The jury withdrew, and next morning returned with the following
verdit ;

CaristiaY Rutr, Hexry Staurer, and HExry Su1FFERT,
GUILTY, as to the relcue.

Davigr Scawartz, {ens cuiLty of the confpuiacy, in advifing
an unfawful combination.

(FEORGE SHAEFFER, GUILTY of the confpiracy, in advifing, and
GUILTY as to the relcue.

DANIEL DCHWARTZ, jun. NOT GUILTY.

The prisoncrs being severally called to the bar, Fudgpe
Iredell addressed them to the following effect :

“ George Shaeffer, Henry Stabler, Henry Shiffert, Chris-
tian Ruth, and Daniel Sclrvartz,

2 HOUGH the crimes of which you have been convicted, in{ome
« refpects, are different in their nature, yet they all have refer-
ence to one common objedt, that of defeating, by force of arms, the
¢xecution of an act of the Congrefs of the United States.—-You and
your confederates fucceeded {o far, as totally to prevent, in one mode
or other, the execution of that aét, in a very importaut part of this
ftate. The act thus daringly oppofed, which was for the collection of
a tax on lands and houfes, was framed with particular anxicty for the
reltef of the poorer part of the community, and the burthen of it muft
fall principally on the rich.  The ignorance of 1t which was affeéted,
was without the leaft color of excule, becaufe mformation was offered,
which was repeatedly rejected, and 1n fome nftances with tumult and
difdain.  Netther could you fairly alledge any ground for difcontent,
on account either of the characdter or condu@® of tue ofhcers concerned,
becaufe the former appears to bave been perfectly unexceprionable,
and the latter in general meritorious in the higheft degree, as they
united with that firmnefs which their duty required, every endeavor
confiftent with 1it, to give all the information in their power, and to
execute the law in the manner moft convenent for the people. DBy
your ill condut, however, and that of your aflociates, a conliderable

part of the three counties was mflamed mto 2 ftate of nfurrection ; the
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law 10 queltion Toft allits efficacy : officers were infulted——and-at Jongth
that daring and infamous outrage was perpetrated at Bethlehem where
a body of the militia itfelf marched in military array, and by force
refcued a number of prifoners trom the cuftody of the marthal, whofe
conduct on that occalion for courage, difcretion, and propriety in
every refpet, 1s above all praife.  In confequence of fuch defiances of
the conftitution and laws of your country, and the numbers and ftrength
by which they were fupported, it became the indifpenfible duty of
the government to exert the powers with which it was invefted to
fupprefs this combination, and bring the principal perpetrators of it to
a trial for the offences they bad committed. The civil magiltrates
baving loft all theirauthority, (notwithftanding fume of them exerted
themf{elves in an extraordinary manner, which deferves the lafting el
teem and gratitude of their country) a melancholy neceflity arofe for
employing a military force, which chiefly confifted in volunteer corps,
who had nobly embodied themfelves to defend the conflitution, and
laws of the United States, whenever any occafion fhould arife, thodgh
undoubtedly hoping that their {ervices would be required, rather againft
the foreign enemies of their country, than any within the bofom of
tt. The fervices of thefe gentlemen have been attended with great
benefit to their country, and great honor to themielves; but there is
too much reafon to fear they muft have fuftained much perfonal in-
convenience, for which, as well as for other private injuries, and a
great additional expence and inconvenience to the public, the duthors
of thofe outrages are alone accountable. You have each of you un-
dergone a fair and impartial trial, and have been convited of one or
more offences charged agzinft you, for which it is now the duty of
the court to pronounce the fentence of the law upon you. The dif-
cretion which the law has confided to us, we have endeavored to exe-
cute to the beft of our judgment, confidering on the one hand the ne-
ceflity of making proper examples to deter others from the commiflion
of the like offences, which itfeems to have been {uppofed would always
pals with impunity, and on the other hand paying a due regard to the
various circumftances which appear to bave difcriminated the condudt’
of each of you.”

The fentences were as follow:

That George Schaeffer, convicied upon two counts of the indiCtment,
viz, confpiracy and obftruétion of procefs, pay a fine of 400 dollars,
and be imprifoned for eight months, for the firlt offence ; for the fe-
cond that he pay a fine of 200 dollars, and be tmprifoned four months,
after the expiration of the firft term: and at the conclufion of the
twelve months imprifomment, that he give {ecurity for his good Dbe-
havior for two years, from the expiration of the period of his 1mpn-
fonment, himfelf in the fum of 1000 dollars, and two fureties in the

fum of soo dollars each. |

That Daniel Schwartz, {enior, convitted of confpiracy, pay a-fine
of 400 dollars, be imprifoned for eight months, and give fecur;ty"at_
the clofe of that period for his good behavior for one year, himf{élf 1n’

towo dollars, and two fureties in 5oo dollars each.
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That Chriftian Ruth, conviGted of aiding in the refcue, pay a fine
of 200 dollars, be 1mprifoned for eight months, and give fecurity for
his good behavior for a year, himfelf in 1000 dollars, and two {ure-
ties in goo dollars each.

That Henry Stahler, convidted of aiding in the refcue, pay 2 hne
of 200 dollars, be imprifoned for eight months, and give a like {e-
curity with Schwartz and Ruth for his good behavior.

That Henry Schiffert, convicted alfo of aiding wn the relcue, pay
a fine of 5o doflars, be imprifoned eight months, and give {ecunty
for good behavior for twelve months, himfelf i goo dollars, and two

fureties in 250 dollars each.
The prifoners each to pay the cofts attending the profecution be-

fore they are difcharged from prifon, and ftand committed until the
{enten ces be complied with.
The court, taking 1mto confideration the circumftances of the par-

ties, proportioned the penalties accordingly.

et

An abltra& of the trial of Jacos EvyErman, on an indiftment for
breaking prifon, confpiracy to oppofe the law for laying a diret
tax, and a tax on houfes, and for counfelling and advifing an un-
lawful combination and con{piracy—

Before the honorable Busirop WasuincToN and Ricrarp PE-
TERS, elquires, in the circuit court of the Uuited States, held at
I{urri{lown, in the county of Montgomcry, and {tate of Penniylva-
i11d,

WEDNESDAY, October 16, 1799,

Whe prifoner being arraigned, pleaded Not Guilty.

After the jury were {worn, Mr. Rawle, artorney for the diftrict,
opened the profecution by ftating to the jury the fuin of the indict-
ment to be divided 1uto three feparate and diftinct charges, proceeding
from the {ame tranfaction, and partaking of the {ame gwlts

Firit, he {ad be fliould prove that there was or warrant iffued by
the judge of the difinct to take the perton of the prifoner into the
cultody ot the marfhaly, which was effected, bur that he did break
prifon and go at large, unul by another warrant he was afterwards
taken n the flate of New-York,

Secnnd[y, He fhould prove that the prifonf:r was engaged 1) a con-
{piracy, to oppole the operation of two laws of the United States, by
itimidating the affeflors while in the difcharge of their official duty.

‘Thirdly, T'hat the prifoner did counfel and advife an unlawfol com-
bination and confpiracy to prevent thofe laws being carried into effect.

It was only three yvears and a half fince he came into this country,
—and though he had aflumed the refpecrable characier of a minifter
of the gofpel ; though in that capacity he was bound to preach up

{algmiflion to the laws of the countiy, vet, in that {hort time, he had
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recommended, both by his advice and example, an oppofition to thofe
laws by which the whole community were hound.

Mr. Rawle then related {ome circumitances that ocourred at Beth-
'ehem, to which place the defendant was brought prifoner, and in the
cuftody of the marfhal, but availing himfelf of the opportunity there
given to the prifoners to elcape, inftead of again delivering himfelf
up, he immediately fled, left the country, and fequeftrated himfelf in
a remote part ot the ftate of New-York, where he was difcovered,
and again taken into cuftody, This, he faid, was puniihable at com-
mon law, independent of the {edition law lately paffed, which only
went to explatn the common law, and 1 many cales to ameliorate its
rigor.

Col. NICHOLS the Marfhal,

Depofed, that he received a warrant, by virtue of which the pri-
foner was arrefted, and brought into his cuftody at Bethlehem, and
that he was refcued, together with the other prifoners, by an armed
force on the 7th of MarchJaft,  The witnels then related the trani-
actions attending his journey to, and at Millar’s town, and at Bethle-
hem previous to the relcue. *  After the prifoners were refcued, John
Fries exoreffed a gieat folicitude for the fafety of Eyerman by return-
i!lg, 110t havillg {een him among the uthurs, aud kaing me where
was the minister 2 1 told him that he was out of the houfe; he fad
he was not, however he went out again, and there feeing him, ap-
peared perfectly fatished.  After this man was liberated, captain Jar-
ret {aid he could now march off his memn. Upou the whole 1t feemed
that Eyerman’s deliverance was a particular object with thofe people.
He promwifed when in the room thatit he was refcued he would meet
me the day tollowing at Philadclphia to deliver himfelf up, but he
did not, and I never knew what become of him till he was brought

back by the deputy marfhal of New-York.
JACOB EYERLY,

Commiffioner for the diftrict, related the appointment of the allefl-
ors 1n the different townfhips, and depoled, I'hat the prifoner, at a
neeting held in Hamilton townfhip, told the people that Congrefs had
no right to pafs fuch a law, and 1if the afleflfors were to come to his
houfe he would tell them fo, and not let them proceed to take his
rates,

Mer. Eyerly and Judge HENRY both, informed the court of the ge-
neral diftracted f{tate ot that part of the country, notwithftanding their
endeavors to quiet the minds of the people by explanation and advice
fo that the magiftracy could not execute their duty with fafety ; nor
could the evidences called againft thofe who had oppofed the affeflors,
be prevailed upon, without great difficulty, to give their teftimony,

through a dread of the rage of th¢ people.
* See the first trial of Fries.
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JOHN SERFASS, ESQ.

Depofed, That he refided in Chefaut mll town(hip, Northampton
county : that he was appointed an afleflor under the law for laying a
direct tax : fo foon as the people heard that he was appointed, they
were much vproared againft it. The people were to aflemble to confider
the law, and I refolved to go to tell the people they were doing wrong :
accordingly I went, and there were 40 or 5o people affembled ; but
they were not in a military drefs.  This was fometime in December. .
After I was there a fhort time, Jacob Eyerman, the prifuner, came in,
he began to rip out in a violent manner againft this taxation, faying,
that Congrels had made laws which were unjuft, and the people-need
not take up with them, if they did all kinds of laws would follow,
but 1f they would not put up with this, they need not with thofe that
would come after, becaufc it was a free conntry ; but in cale the peo-
ple admitted of thofe laws, they certainly would be put under great
burdens. He faid he knew perfectly well what laws were made, and
that the Prefident nor Congrefs had no right to make them. The
people m general thought that the minister was right, but 1 told them
that he was leading them wrong, I afked themn whether they bad
heard or feen the laws? T'hey faid no. I then told thein the words,
as near as 1 could recollect, but I found very little heed taken of it.
M r. Eyeiman f{aid, that the people fhould not let the affeflors take
down thewr taxaton, and that they might abule them ever fo much,
there was no law could hurt them for doing 1.

1 thertly afterwards gave notice to the people to meet at the fame
houte, 1in order to explain the law to them. Accordingly they met,
ind I explaied the Jaw to them, and when I left them,  they appeared
very peaceable.

T'he tecond day of Chriftmas this man preached at a piivate houfe
ns foon as ff-rmnn wasdone, he went to the houle of Coarad Crazy, but
he no fooner came in, than he began to run out againft the taxation
very much,  There were about fifteen or fixteen reople prefent. He
repeated then that he knew the laws very welly and that Congrels and
the covernment only made {uch Jaws to rob the people, and that they
pere nothing but a parctl of damned rogues, and Spite bubey™ but that
they (the people) had no right to {fubmit to ite 1 told him that I had
told him betore to quit doing that, that 1t was not his duty; that his
duty was to preach his fermon, and to quiet the people, or decide be-
tween them: if he went on that way 1 thould bring him to fuch da-
#na -¢ as he would not like.  With that he did quit,

- ATTORNEY. Did hey at that, or any other time, advife you not to

be anafleflor?
 \WiTNESS. Yes. He told me often that it was better for me not to
tuke up with that commitlion, perhaps it might injure me, tor T might
meet with fome evil,

Were the peaple ot your townfhip much oppofed to the law ?

Yes, they were 1o violent that 1 knew but one man that was the
fame lide as myfelf,

Y Hiaboaymen or thicves,
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Did you think that fuch proceedings would have takeu place, or, if
they had, that it would have ari{en to {uch an height, if it had not

been for the parfon.
I am fully convinced it would not. ¥ knew of no other perfon there

who went about to advife the people to oppofition.  He faid he had a
book of the laws, and either that there was no {uch law in 1t, or
elfe that the conftitution forbade fuch laws.

* Covrt. Did Eyerman appear to be a limple {ort of a man, ealfily
to be led aftray, or deluded ?

"WiTNEss. No, he was not thought fo, he was always thought a
very good preacher.

PrisoNER to the WiTnEss. Ihd I not tell youat Crazy’s houle
that [ did not think any the woife of you for being an alieflor, be-
caufe you were {worn to {upport the government, and had a right to
fpeak for it?

WitxEss. At that honle, when I fooke againft his condu&, he
faid * aye, Mr. Serfas is right, he 1s {worn to {upport the govern-
ment,”’

PrisoNEr. Did I not pray for the government, Prefident and

Vice-Prefident ¢
WITNEss. Yes, you did when 1 the pulpit, but when you were

out you praycd the other way.
JORN SNULIDER,

Depofed that he lived in Hamilton town{hip, and knew the prifoner,
who told the deponent that a body fhould lay out againft that houle
tax. As much as he underftood, the prifouer weant, to take arms
arainft it.—He faid thatif we let that go forward, 1t would go on as
in the old country, but that he (the prifoner) would rather lay his
black coat on a nail, and ight the whole week, and preach for them
Sundays, than it fhould be fo.

ATTorNEY. How long has this man been at Hamilton ?

WitTNEss.  About eighteen months.

The townfhip was always peaceable I {fuppole before he came amonglt

you !

Yes, and I believe if he had not come, nothing would have happen-
ed of the kind.

SIMON HALLER,

Depofed that he refided in Hamilton townfhip, and knew the pri-
foner, who was very well liked as a preacher until lately,  “That the
prifoner appeared to be in oppolition to the houfe tax law, but who
was the leader of it he knew not. Thatthe piioner came to the de-
ponent’s houfe, where converfation began about the houie tax, where-
upon he faid he did not care whether they put up with it or not, for
he had no houfe to tax, A perfon prefent anlwered but you havea
great quantity of books to tax. The prifoner anlwered that “if any
body would offer to tax his books he would take a French, a Lasing
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an Hebrew, and a Greek book down to them, and if they could not
read them, he would {lap them about their ears till they would fall to
pieces.”  The deponent faw the prifoner at Hartman's when he talked
much againft the tax, but could not recolle&t what. The occalion of
the people coming together then, was, that there was preaching that
day. ‘T'he prifoner continued preacher to that congregation till he was

taken up.

JUDGE PETERS,

Depofed that he iffued a warrant to apprehend the prifoner, but he
never {aw him until brought from New-York. He allo reprefented
the general ffate of the country to be fuch that, knowing the county
magiftrates could not execute their duty, he was obliged to iffue his
warrants as judge of the diftnét.

The evidence here clofed, but the prifoner, his pecuniary circums-
flances not enabling lim to employ any counfel, refufed to make any
defence, but juft obferved that if he had been guilty of any thing, it
was contrary to his knowledge, and he hoped, if the jury fhould find
himguilty, that they, and the court would take his cafe into confide-
ration, and punifh him as flight as poflible, and he would endeavor 1
the future couife of hislife to do better.

Mg. RawLE in a fhort addrefs to the jury quoted 2 Hawkins page
243 to Thow that the prifoner was in lawful cuftody, and page 243.
what was the force which in law made breach of prifon. page 249
ftated that whoever broke from lawful confinement was guilty of mif-
prifon, which was punifhable by fine and imprifohment.

The act commonly called the fedition adt, he faid, fpoke of the fe-
cord and third counts in the indictment. (Conipiracy, and counfelling
a confpiracy.) Relpecting the crime of con{piracy he quoted 2 Haw-
kins page 119. which reters to Blackltone page 392,

He juft reterred the jury to the teftimony, to prove what part the
the prifoner had takeu v either, or all the crines alledged.

JupcE WaskincTox delivered a charge to the following effect :

GENTLEMEN oF THE Jumry,

I'T cannot be neceflary that the court fhould detain you long in the
charge on the prelent occalions The crimes with which the prifoner
before you 1s charged are, hrft, a combination with others, for the
purpofe of oppceling the government: [econdly, adviling and exciting
others to this oppolition; and thurdly, in refcuing himfelt from the
hands of the marthal, in whofe lawtul cuflody he was,

Oupolition to government {eldom breaks out into ove rt acts, unlels
{ome previous combinations have been made by perfons who thmk
themielves ftrong enough to do it witheffect; and this {eldom happens,
until {ome perlon o perfons, more knowing, and more wicked than the
general mals ot lociety, endeavors to advile and miflead the ignorant
and unwary, or lefs defigning. "T'hus to form a powerful combination,

there mull be a regular chain for that precife purpofe.



The oftence or offences with which the prifoner is charged is infe-
rior to overt actsy and the punifhment is lefs.  The ouly queftion for
you to determine is whether, upon evidence, the prifoner has been guil-
ty of all or eithery of the offences laid to lus charge. It would be
tedious and, I think, unneceffary for me to go through the teftimony,
becavfe it mult be frefh in your minds. Relpecting a combination to
oppole an act of Congrels, the general circumftances for your inquiry
are fuch as will {atisfy you of the exiftance of fuch a combination.
Tlns, I think, is proved by the frequent meetings of the people in the
different townfhips of the counties of Northampton, Bucks, and Mont-
gomery, the declarations of the people when convened,and the threats
fo frequently thrown out by them againft the govermment, and the of-
ficers of government, Attempts were frequently made, not only by
the prifoner, but by others to difunite the people, and to deter the
public officers from exccuting the duty repcled 1 them, and which
they were fworn to perform, by pointing out to them the dangers to
which they were expofed, {hould they carry thofe laws 1nto execution,
Unlefs you difcredit the teftimony which has been laid betore you,
and that there is no caufe for doing, it appears to the court that the
proot is as clear againfl him as any thing can poflibly be.

That he was the prime caufe and advifer of this oppofition appears
to be proved by many witnefles, the refpectability of whom has not
been pretended to be doubted.

Refpecting the refcue, the attorney of the diftrict has precifely laid
down the law to you. It does not follow, becanfe a man efcapes from
prifon, or from the cuftody of an officer, (which is the fame in law) that
therefore he is an oftender within the law for which he was commit-
ted : nor does it follow that he did not break prifon, becaufe the act
of force was executed by others who were in combination with him,
and he in confequence thereof made his efcape. He confented, and
fhowed that confent, by his efcape, for whether the force was ufed

by himfelf or others, 1s 1mmaterial.

From all the teftimony, it appears that the prifoner, in his previous
conduct, took pains to fir up the difcontents, and that the armed
force came to Bethlehem to refcue him, by their earneftnefs to fet this
man, particularly, at liberty. Farther, his {fubfequent conduct proves
his offence, for if he had not been liberated by his own conlent, he
would have done as the others did, who left the cuftody of the mar-
fhal at the fame time : he would have given himfelf up afterwards;
but on the contrary, he fled from his country, and fecreted himlelf,

until taken by a new warrant in another diftrict,
Gentlemen, it is your bufinels to bring thefe facts into one view,

and decide whether the prifoner is guilty of one, two, or all of the
tounts in the indigtment; as you think, fo you are bound to find.

Inabout 1¢ minutes the jury returned with a verdi& ¢ Guirty of all
¥ the three counts.”
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Severdl other peifons (upwardsof twenty) were arraigned for mifde-
i]::eanora, and fubmitted to the court, l'tfll)t?@tii]g whofe conduct fome
evidences were heard.

No fentences were paffed at this feflion, becaufe, on account of
fome irregularitics 1 the form of convening the court, 1t was obhged
to adjourn, and the whole of its proceedings were rendered mvalid.

Eyerman, at the next term {ubmutted lumfelf to the court, when
he was {entenced to be imprifoned one year, topaya fine of ffty dol-
lars, and then to give {ecurity for his good behavior one year, himfelf
m 1000 dollars, and two {ureties in goo dollars each.

Frioay, Alay 2.

The following perfons, who fubmitted themfelves to the difcretion
of the court, and refpecting whole crimes and circumftances {fome ex-
amnation took place, received the {entences feverally annexed to their
names, for confpiracy, refcue and unlawful allembly.

Henry Jarret 1000 dollars, 2 years imprifonment. Conrad Marks
8oo dollars, 2 years imprifonment. Valentine Kuder 200 dollars, 2
years imprifonment. Jacob Eyerman so dollars, 1 year imprifonment.
Henry Shankweiler 150 dollars, 1 year mmprifonment.  Michael
Smyer 4oo dollars, 9 months imprifonment. Henry Smith 200 dolls.
8 months imprifonment.  Philip Defeh 150 dollars, 8 months impri-
fonment.  Jacob Kline 150 dollars, 8 months inprifonment. Harman
Hartman 150 dollars, 6 months and 1 day imprifonment. Philip
Ruth 200 dollars, 6 months imprifonment.  John Everhart roo dolls.
6 months unprifonment.  John Huber 150 dollars, 6 months impri-
jonment. Chrift. Sox 200 dollars, 6 months imprifonment. John
Klein, jun. 1co dollars, 6 months imprifonment. Daniel Klein, Jacob
Klewm, Adam Briech, ;. Memberger, 150 dollars each, 6 months im-
prifonment. George Gettman, William Gettman, roo dollars each,
6 months imprifonment, Abraham Shantz, H. Memberger, Petet
Hager, 100 dollars each, 4 months imprifonment.  Abraham Samfel,
L. Huutfberger, sodollars each, 3 months imprifonment. Peter Gable,
Daniel Gable, Jacob Gable, 40 dollars each, 2 months imprifonment.

Each of the above perfons were required to enter into recognizance
for their good hehavior,

]



APPENDIX

No. L.
TRIAL OF JOHN FRIES FOR TREASON.
Motion of Mr. Lewis for removing the Trial.

Apnin 30

Mr. Lewis preferved toe folctene metion to the Court in 4prilings
y g S

A_ND now the prifoner, Joux Fries, being placed 4t
the bar of this Couit, at the city of Philadelphia, being the place ap-
pointed by law for holding the ftated feflions thereof, and it being de-
manded of him if he is ready {or lus Trial for the Treafon in the In-
di¢tment mentioned, he moves, ore trnus, that his trial for the {ame
offence may not be proceeded on here, and that the {zme may be had
in the county in which the {fame acts of wealon n the faid indictment
mentioned are laid, and where the offence therein mentioned is alleged
to have been committed.

He ftated this motion to be founded on an act of Congrefls entitled
the judiciary ad, palied 24th September, 1789,  Sect. 29, ¢ That in
cafes punifhable with death, the trial fhall be bad m the county where
the offence was committed, or where that cannot be done without
oreat incouvenience, twelve petit jurors at leaft {hall be {ummoned
trom thence.” He ftated the advantages refulting from this fection to
the acculed to be, that a man might be tried by his peers, where he 1s
known, and where there can be no dithculties to procure witnefles in
his behalf.  This inefimable right, he faid, was one of the grounds of
complaint to the United States, which promoted thetr feparation from
the mother country, and this was one caufe of her taking up arms,
This advantage, Congrels had held in juft eftimation, and upon this, no
innovation was to be admitted, on which account the moft pointed and
pofitive terms were vied, and the divifions of vicinage reduced to coun-
ties.  But neverthelefs, he obferved, this rule had an exception, which
was where ¢ manifelt inconvenience” occurred, twelve jurymen were
to be fummoned from that county, and therefore before the court could
confider themfelves authorized to proceed to the tral in that place,
their honors muit be well {atisfied that trial could not take place in the
county of Northampton without ¢ manifelt inconvenience.” ‘Thefe
words did not refer to the inconvenience the judges might feel n tri:
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velling, or the time {pent, but an incouvenience arifing from fonic
caule which Gongrels did not forefee at the time of the palling of the
act.  The trouble and inconvenience to the judges could be no greater
than to the vrifoners; whom the government had brought to this city.

Mr. Lewns {aid he was aware of an objection which would be raifed
to the force of the fection above quoted, founded on a fubfequent Taw
pafled March ad, 157930 fect. 3. which directs that a judge of the fu-
preme courty, with a difirict judge, “ may divect {pecial fefltons of the
circutt courts to be helden for the tial of ciiminal caufes, at any con-
venient pluce within the diftrict, nearer to the place where offences
may be faid to be cemmitted, than the place or places appointed by
by law for the ordinary fethens,”  The places appointed by law for the
itate of Pennlvlvania ave, York town and Philucelphia. This he pre-
fumed muflt refer to caufes of a civil nature, or to criminal aéts of a
lefs grade than what is peremptovily reautred in the aét firft quoted
from, to govern ¢ cales punilhable with death.,”  'The fame aét {ays,
that trials 1n capital cales thould be cllewhzre, and not at the flated
places, unlefs mamieflt incouvenience attend 1t.  And what, he afked,
was the great inconvenience in the prefent cafe 7 Was there any ob-
jection of a nature to render it mmproper or impoflible to try the pri-
foner 1 that county ? It was true that a confiderabdle number of per-
Jons 1n that county had been mifguided, but was it to be inferred thence
that all were ¢ Or that a fair trial could not be had there ? No doubt
an able and mmpartial jury might be obtained in that place, and there-
fore an impartial trial could be had. Iun bad times, with corrupt judg-
esy if cver fuch a time, and fuch judges fhould unhappily be in this
country, the {ection of 1789 would form a protection to the citizen a-
galt any innovation of lis privilege, and prevent them dragging hin
tfom hts family and friends to a diftant part, where he might be un-
known, to be tried.

Surely 1t could nnt be urged that the fafety of the United States, oy
the protecilon of the court, made 1t necellary to try this caufe in Pli-
ladelphia.  The prifoners might have been confined in the gaols of
that county ; the troons of the Umted States were even now remaining
tnerey to protect the faw.

The viemity of that fpot to the witnelles who bekeld the tranfa&tion:
was an addicional argument for the plea.  Some to be fure had come to
the city, others perhaps might come forward, ficknels or age might ope-
rite to prevent fome coming. It was alfo inconvenient to the prifon-
er 1 preventing his neighbeurs or relatives affording him that comfort
which they might with, But all this, he {aid, was immaterial, the law
was definite, and nothing could fupercede its mandate, Here was a
liit ot ninety-eight witnefles, furnithed the prifoner by Mr. Attorney,
who were to appear agminft him, and hence the neceflity of time and
opportunity being allowed the priloner to examine that numerous tran
of evidence, and to prepare to controvert them.

Mr. Lewis then referred to a fimilar motion which he made before
-thte court, refpecting a perfon tried for high treafon in the Weftern In-
furrection, 1n 1793, for which he referred to Dallas’s reports, page 18,
vol. 3o The metion was then rejected, but upon different grounds
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than could poffibly be now urged. Judge Wilfon flated it as the opie
nion of the court, the plea being made at a previous court, that the
circuit court, at which the prifoner was to be tried was {o near, that
there was not time to fend to the witnefles and bail, on account of the
areat diftance of the county, from the citv, as they were {ubpeened to
attend at the next feflion. The reafon was, that the Supreme court
could not order a fpecial feflion to over-rule the fhited {eifion, aad
therefore the inconvenience was great and manifest ; but no fuch ex-
cufe could hold good in the prefent cale : the mandatory language of
the former claufe muft be obeyed.

Further, be obferved, that a man might be charged with the crune
of treafon, and committed for that criine, or bound over, it the cale
would allow 1t, yet it wasimpotlible to know thathe would be indicted
for treafon by a grand jury, and no court held previous to the indicl-
ment, could {ay whether it was a cale punifhable with death, or a mii-
demeanor, and therefore the time to move the plea was the preflent
time, after the indiftiment was returned, and when the defendant was
arraigned for trial, and till then the motion would be mapplicable. He
abferved that he confidered this motion of confiderable importance to
the prifoner, and not to Lim only, but to every cittzen of the United
States : this was the {ecurity of his rights, and thole of every man in
the court, and therefore he hoped the juftice of the court would grant
the plea.

MR. S1TGREAVES faid he had not been able to diftinguilh whether
this motion had been preferred to the court as a matter of unqualified
right, or whether it was merely an application, as a matter of favour
in this particular inftance, but he would attempt an anfwer to both.
With relpedt to the 29th fedt of the judiciary act, if the firlt part of
the paragraph was to ftand alone, without a qualification, it would be a
pofitive direction, and would not bear an objection, yet there would be
a difhculty arife how 1t could be executed : But it wasnot{o. Atthe
time that law was pafled, there were {tated places,as well as ftated times
for holding the federal courts, there was no provifion whatever for hold-
g them elfewhere than the appointed place, although the judges bad
{pecial powers to alter the time ot holding them: whether that reafon,
or fome other, excited the legiflature to put the difcretion as to place
in the judges alfo, he could not tell, but although the firft direction is
pofitive, an alternative is immediately 1mtroduced: twelve Jurors fum-
moned from the county where the crime was committed may futhice, at
the difcretion of the court, and this fecond branch of the rule 1s to a-
void what the court may judge a geeat inconventence, agam{t which no
reneral rule of common law can providz.

In order to prevent anv nuf-interpretation, and remove the embarraff-
ments, which a wrong ule of the faw of 1789 might produce, the pro-
vifion of March 1793 [Lill move defines that difcretiony without making
aay material alteration : that foys @ the court might be held at avy cond
venient place within the diftiicty nearer 1o the plice wheie the crime
was committed than the place for holding the flawd felions”  Certaint
1t is that this provillon dees not requite it to be held in the {awe
county ; indeed 1t is extrenizly cueflionwole, v hethor the court have at~
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thority to remove it theve ; they may necarer the place, but the word
¢ pearer” excludes the place itfelf; il the place wasintended, the phra-
feology would be more accurately inferted.  He would now remark
that no place nearer the {cene of infurrection than this city could have

heen felected, and here the difcretion of the court had fixed it.  The
law muft have been made for one of two realons : either for the facility
ot pubhc juftice, or to favour the prifener.  Rel ‘pcc}inﬂ' the firlt, the
crime was committed, not in one county only, but i three ad)ommb
counties, and therefore agreeable to the arguments of the gentleman,
the trial mutt be held m three CﬂunLics, b}' thiee juritss, and the wit-
nefle; be harralted to appear three times ; but even 1t the court {hould
determine upon cne of thofe counties for the trial, which was to be
feledted ?

Mzr. Lewrs queftioned the prepriety of this arpument, fince it ap-
peared all the cales of treaton o xCept one (in Bucks) happened in Narth-—
dmpton county, and no iuconvenicuce  cuald accrue fiom holding the
trials at one place.

Mr, RAwLE faid that he fheuk! produce evidence to prove the crime
of treafon committed 10 the three counties.,

AMu. StrorEAVES procecded to ftate that as the act of 1793 as well
as 1798 left a diferetion for the court o determine accordirg tu ex-
lP(IH” LIILLIH‘[}HH{,Eb, aud not dflmdll]"* to auy Lknown dt_ﬁniﬁ_ 1”1 Ll
ples “of faw, it would be impelticy 1f not .Ilwnl to hold the court 1 the
county, this city being, agrecable to one argumest next to one of the
counties, and on the other view, the ftated place for holding the cou. s,
the arguments mu{t fill, and the motion be rejected.  Philudelphia,
he fuid was as near to the place where the erime was comnutted as the
court houfe of that county, and here it was probuble the purpcies of
public juftice could be mott compleady anfweed.

If then the arzument was not fuppoited on public convenience, 1t
muft be the convenience of the prifoner which the gentleman wimed at,
but he had failed to fhiow any fuch thing, and therefore had preciuded
any anfwer.  He had Luhmd tor the comfert of the prifover; having
hits netghbors about Inm, SNe. busiomuft be obferved that the relidence
of the priforer was 1 Bucks, wherveus the coome was committed In
Nortlnmpton, and there he muft have been tried, if the decifion thould
turn 10 favor of his arguments. Now, Pitladelplia was as much an
;1djummf‘* county to I)LICLS, as \Tmtlmnpmv and therciore as much his

vicinage, and each nlace of holding the courts at about equal ponts ol
diftance from Ins rehiaence. Exr_n it 10y as held in Northampton coun-
ty,it would neither facilitute the trwd, nor be of advantage to the
perfon.

Another queftion he weuld fuggelt was, whether this apphmtwn
was made {oon f:l]{}ub-l. [t was I.t'ull‘,, or qu e aw u.k, nce the in-
dictmentwas given to the prifoner, and it was 2 much longer time
fince he was committed @ 1t it was peoper that any asplicatton  thould
be made to the court, either as a matte. ot right or of favoury 1t cught
to have been made in due time, {o as ot to delay or defeat the quels
tion of public juftice. It would be un.eclleny to fuy that the quel-
tion was fully determined in the vear 1793, avd oI 1t was a mauter ¢f
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law, and as fuch mandatory, every cafe which was then decided on,
was a cafe of mis-trial, and the whole court and council muft have been
guilty of a great dereliction.  But be belleved 1t was afked of the
court at that time, Ot as 4 matter ot 1*ight, but of fnvc:ur, and it ap-
pcarcd by the report quoted, thut if the favour could have been grant-
ed, it would, but the decition was againft the poflibility of it, and cer-
tainly ftronger reaton would have weighed for 1t then than now, on
which account there 1s now at leafly eoual grounds for refufing it.

Mgz. Rawre obferved, that while he profefled as much bumanity as
any gentleman in court, yet as council for the proiecution he felt as
much deflire for the juﬁ execution of public juﬂicc. He ceould fcnrce]y
pErl‘quc himielt that the gt:ntlt:mun who moved the court could be {e-
rious at thislate period of the bulinefsp—after feven davs had elapled
{ince the indiiment was found, alter all the wmconvemeacies of a pre-
paration for trial had been mcured this new, this additional inconve-
nience of {fummoning the witnefics and jurors to another place, could
not be either to the advantage of the pidonery or agrecable to a jult
conftruction of the law adverted to.  The law of March 1797 does
not apply to a cafe which the offence firft churged would make capital
fo as to eftect Iite.  The queftion fevioufly was, Mr, Rawle {faid,
whether granting the motion would net deprive the country of profe-
cuting the trial at ail, or even after had full proot of the guilt &f the
prifoner it would not prevent the court of the power of pafling fen-
tence. Lhe aét read by Mr. Sitgreaves gave the Judge the power 1o
hold courts <hroughout his whole diftricty, 226, Vols 2y Laws U. S. but
the act of 178¢, which fixed the place, only gave the court pawer as
to times of holding fpecial fefhions g1y Vol 1. 1Me 29th fection of
that act was ablolutcly very ambigueuily worded, becaute the fiith fec-
tion of the fame act Luad put 1t out of the power of the court to re-
move as to place. V. hatever, then, was the latention of the Legifla-
rure, the courts had not power to cfiect a change, and when an a&
failed in explaining the ntention, the intention coukd not be carried into
execution, to remedy the incenvenicice of the courty being bound in
all cafes as to place the claufe ¢f 1743 po 226 was pailed.

Mr. Rawle contended thata fpecial court wos more than an adjourn
ed circuit court: it was a {ubfllantve court of ety held for fpeciul
purpoles, and could not ifue ceriZorary for any other court; i there-
fore, a fpec.al court was to be held 1or thes trialy et begin de novas
a new grand jury, and a new peut jury malt be called ; the witnefles
muflt be fummoned anew, which would be a bad prececent, befides a
great delay. The impropriety wis cvident @ attera bill had been found
the prifoner had feen a itk of the Juy and witnelles 5 after having had
tune to calculate 1ts chancesy ut the {eventh Pdn}' of the proceeding,
he came forward to remove the trial! 1 the pritoner had not had time
to enquire into the characterof the jurars or witneiles, jome other rea-
fon would have been E_iven, but as nnthing of that kind had been at-
tempted, and as the wcenvenicnces of delay andremoval were fo mani-
feft, he trufted the court would not accede to the motion,

MR, Darcas declared that it was not the delign of the council
for the vrifoner to try cxroriments by the prelent motion; they cou.
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ceived that he had a right to be tried, in the county where the crime
was charged : the act of Congrels was mandatory unlefs ¢ manmifeft in-
conveniences” {hould appear. He couceived that diftance could not be
an inconvenience, becaufe the act contemplated the poflibility of crimes
heing committed in Allegany as well as in Chefler county.  Nor could
time ; the importance of a capital trial was net to be {o played with ;
Congrefs deligned that an impartial trial fhouid be had in all cafes,
without regard to fuch trivial objeCtions.  He wae {ure the honourable
court would not conlider thewr perfonal inconveniences as meant, and
theretore fhould not mention ity Mr, Dallas wifhed it to be obferved
that the crimes were recently conunitted, and public juftice had not
been long {uipended, and evenif the pmlbnt motion was accedzd to, the
hand of public Ju[hce might thortly give the blow, by appointing an
carly {pecial fetfion. It was not certain before the court fat, that a bill
would be found for high treathn, merely becaule the parties were bound
over for high treafon; and theretore the prifoner mizht not be able to
meet that chax&c : again, the time fince the bill was found and the
party infermed, and ferved with the enormous hit of 98 witnelles, has
been very lhort; it was Wedunelday lafty feven davs only, two of which
muft be left out, Thurfday having been the fult day, and Sunday inter-
vemng,  Many of thefe witnefles and jurors he had never {een nor
lieard of, and it was neceflary he fhould have time to enquire who thev
were 5 there had been no catches on the part of the prifoners. It would
be an ealy thing for the court at this time, {ince all the parties were
upon the {pot, to bind them over to appear agatn.  In the cale read by
Mr. Lewis, judge Wilfon exprelsly declaved that there was a defire in
the court to comply, but the dithculties were infurmountable.  With
relnect to the other cales, the mandatory language of Congrels impo-
fed a II{CLﬂlt}? on the ofiicers of Juiht.e, where 1t was poitible,  F'he
claihing of courts, he prefumed, could not be held up for excufe at this
time : he did not know hoy much time the prefent circuit might con-
fume, but as the fupreme court would not meet untill Awsuft, no doubt
there could be a peuml for the bulinels ot a fhecial court ;!J:m:d during
the recels 3 but it the period thould bz filled up, n the Auzult 2ffion
arrangem t‘,l'lt.: might be made to hold one. With retieét to the hold-
g of dl ict courts, M. Dallas obterved, that the law, \-"cul. Iy e Q4 50
alloncu adifcietion as to the place of hnl.{mg them ) page 51, gives dif-
cretion as to the circuit courty to the judges of fupreme comt with
refpect to time : thefe provilions relpected all cafes alike, within the
jurilﬂi&ion of thole courts, but tie fubleouent act referred <0, made an
f:fceptmn with regard to cafes ol a nature hizbly ¢:imingly or canial :

certainly then, if ever the Conurels meant there thould be a trial ac all
i the proper county, one like the pretent molt come under that inten-
tion. ‘Lhelanguage of the twoacts, page 67, Vol 1, and 226, VI, a,
Mr. Dallas obferved was different. He firlt declared, thas cafes pulith-
able with death thould be tried in the county, &C.  }he Lionc. thar
special cirenit courts may be holden nearer the place wicre the alerceg
may be laid to be committed than the placz of the ardinar elfi - .
but one thing was worthy of nouce: the frft relates only 1o ofltices
punisbhable .,.tb death, while the other is worded as crimes only : ot




whatever nature. Cafes of infurrection and rebellion muft have been
in the view of the Legiflature, and in them it would be very probable
part of more than oue county would combine, and they could have ex-
cepted {uch cafes if it had been meant {o to do. It was farther faid
that part of the crimes were committed in two counties, and therefore
the prifoner had deprived himfelt of the common law vicinage. This
was not clear: the vicinage where the oltence was committed would
at any rate have it in their power to declare what they had feen of the
conduct of the prifoners  As to the {tage at which the application was
made, no lofs of time had been made, andif it was, it would be extreme-
Iv fevere, 1t in the power of the court to order it otherwife, that the
prifoner in {o important a cafe thould be 1njured thereby, On the whole,
he trufted, without mamfelt inconveniency thould appear, that the court
would grant the motion.

Mg, Lewis faid it was flrange, mifchievous and unfounded do&rine
that this application had not been made in time : three clear days from
the notice of the indictment being allowed by law to the prifoner, he
was not bound to aniwer the indickment until yefterday : the trial did
not then proceed, and he appeared this day, but n his fincere opinion,
from mature reflection, two three nor four days fhould have weight
with the court, becaule the at of Congrels was binding upon them,
whatever the learned gentlemen had advanced to the contrary: he
bad a right to demand it, and it their honors, the judges, proceeded to
hold the tial in any but the right place, they, and not the prifoner,
would oflend, Mr. Attorney had fuppoled it this was granted, all
which had been done would be null and viod, grant this for a moment,
did Mr. Attorney or John Fries direét the proceecangs of the grand
jury, &ec. certamnly the attorney.  In this Mr. Lewis believed e had
done ftrictly righty here was the proper place for the iffue to be joined ;
but Northampton is the proper place for the trnal of that iffue. It was
objected becauie it was {aid the crume was committed in three counties ;
but {uppofe it were in three or thirty counties, the overt act 1n the hill
15 laid in one county only, and there only does the law fupport the
claim for tnials The two laws referred to are unnecelfary in capital
cajes, if they do extend to them at all, becaule the firfft law makes
ample provilion notonly as to time, p. 51, but as to place, p. 67, and is
not {uperceded by the other. With reference, to the law, of 1793, page
227, which fays, that criminal caufes may be tried neaver to the place
where the offences were {aid to be committed, the argument was taken
up by Mr. Sitpieaves to mean nearer to the county ; hence he fays thas
Philadelphia county 1s the adjoining one of the infurgent countics.  In
the Indiftment Bethlehem is mentioned as the pluce ; now the law di-
Tects a fpecial {eflion to be held neaver to Bethichem than 1sPhiladel-
plia, that aét dees not {ay whetherit fhall be heldin or out ot the coun-
ty, but near the place. I'lie gentleman appeared to Lave thought he
was n another place, and not at the bary in his view of the dilcretionary
power of the court, which would leave 1t to be regulated according to
the ebbs and flows of the pailions of the judges, or the temper of the
ﬂmﬁ; but hie fhould recollect this diftiction was of a lug:ﬂ, and not of
a political nasure, which the neceflity of the cale called for. Al thae
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muft be confidered to operate on the guellion is, whether juftice can-
not be done between the United States and the prifoner, if the trial is
held in the county of Northampton ; if 1t can, we rife to claim this as
the rizht of Johu Iries, and nearly allied to the interefts of ev ery citl-
ZE1,

Juoor Irepern fad it was held by judge Hale, that an indictment
Was pmt of the trial; it fo, lie fhould be glad to be told what they were
to do with the p f.it:nt indi¢iment, if the trial was to be removed ? it
fo, the pv?ff‘*mr muft be indictcd as well as tried in the county.  Fofter
275, and 239 Another queftion would be, could the court order the

dimifse] of tne mdictment ?

Juner Prrers ceuld not fee how part of the proceedings of tins
court could be tranzferred to a {pecial courty and thervefore how 1t could
be removed to the county, and while a doubt remained, 1t would never
do to renovate a criminal cale of fo much nnportance, he could not fee
the force of the reaicainy m tavour of the 1emoval,  He thought that
however humanity Ull::;hl... to lean towards a prifoner, fill the proceed-
mngs of the court ought to enfure juitice to the United btates, and to
the prolecution, and therctore that public juftice ought to be as well
cuarded as the pritone’s conventence : a fair and umpartial trial ought
to be had, which he wus certain conld not be held in the county of
Northampton, and if he were now applied to m his oficial capacity to
take the neceflary fieps for that event he voould refale.

Mr. Rawre fad tiere were opportunities enough for a motion like
this to be made before a bill was toundy after the parties were bound
cver. The accuied oupht to be preparing tor trial trom his firft com-
mitimens, to retiae all 11::: convemences which delay until after the
prececdings were goiny on veuld occalion @it appeared to him  to a-
mount to a foelnica’ 3..—.{,‘-.. Lad to invorce diiniculuiess It was well
known thas the priton « ¢ uid noc wait 01 was too Iate to obtain
many privilozes © which Lewr cnad- @ oy oan eanlier attention to his
inter=‘ts, of which the wecliat + o coee Wath refnect to the difheul-
ties s hotory Juo o Iredl Il Tad manuoned on the indidlment, they
wers toe o us and AN PRI dented witl

[L I)i-F Loeovon delpered Lis {*u}'ﬁn'.uu 1o dlect as follows :—With
Fogard o ‘:.‘11: locene e the applicatici, . it does not relate to the
merits ol Lh“ Aot nge, ] ‘;l‘.'.lu the wr.uments - twvour of the motion
preperderzie, and that 1o advanitage thould be taken from the prifoner
vatheut {u H cround. 1 eardene that, in this cafe a number of circum-
fances migobe he mentoned ek weuld render atiial mconvenient in
the county of Novthampt s Tam inchined to think with the council
for the r"ih‘::m:'. :;1:‘1‘;1 2 court have the power to order a {pecial court
ty be held there W they hoald thiak pr pt“], atndd theretore 1 fhouid not
fervade soncoms ot i all concurent circumitaaces admitred 1t S prudence.

Gudit o then 1y whethe, acesidans o the legel diferet onary pow
er ob the ¢ i thl comt think it tht:l. dusy tU admn the force of
the meton, Wosen tele efi=nces were urtt known to have been com-
piied, wd owhot dhe :;LML.H[U with wh m 1 have the honnur to it

Was 1N har coun h.:.,l W s p;t:n)u tor a4 ocourt to have veen mdued

1

Sy but ot appedced o thele vath whom the power reft-
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ed, to be wnproner. And why i—The prefident 1w his proclamation
had vublicly declared thiat the lawtul acthorty of that county could not
be cuecled into execution without the md of a militaiy force. VWould
it not theictore have been improper tor us to order a ;pccml court to be
hold av that place ¢ Tt a [ zcil comwrt could not have been held there,
e ouly thing to be done was to b:nl the parties over to this court.
Thur are two very tmportant wiiicwlties 1w the way of this wotion,
I v immortant, becasle Lht"‘ are el as no gentleman of the law can
be pul_bll}a clear wonn them, Yt whmhu, it we order 2 Decral court,
we can oedery by any proces kaown to the law, this wdiciment to b
transiorre:d o that courts This s a doubt flated by judaoe Willon, of
the fupreme court at the tane of a former ot o alluded to 5 and Tam
iuclincd to think this wus a great readon which guid-d ihe decifion,
otherwils a doubt would not have been intimut::t]. 1t this caanot be
doney wiit would be the confecuences ol the removal of the cale ? If
this indicument were to be tahen there, with a douho g peint of law on
ity @ motien mirht be mads after ..1141, fur a new tialy that not being
resular, pamt hm iz beca beld inanother wlace,  Whether this would
bz moved or not 1 cannot fay, but 1 kuow at beflt v 15 doubtful. The
court therefore cught to praceed m the cleareft manuer not to run the
rifk of defeating the profecution of a cauie fommportase. Itis the preas
delive of this court to d, the moft impartial jultice between the public
and the pril'.m*er, and not from priuatc lmm;tnit}f on the one h&lld, or
1efentment on the uLhcr, to lean cither w dy . As to the common law
principles of vicinage, there are adsantages and thefe are difadvantages
attending it The advantages are, that the parties are known by, and
know their J'm s and witnefles, that their charadiers may be viewed,
and the moft impartial jultice done.  But ir vewrly one whole county
has been in a ftate of infurrection, can 1t be {wd that a fair trial can
be had there ¢ We may at lealt prefume 1t could not, becaule the pre-
fident of the United States c:dered a military foice there, to entorce
the cxecation of the laws,  To was by this military force that ithe piia
{oners are now convened 1 this city, and I have reaton t5 believe frem
e opinton aud kuowledye of the Jucl:';: wi.ll whom I now adl, that
it veould Dbe excesding boocoper th hold the tenads theres It was
binted that troops we (811 there,y and they coull premote the executinn
{ juftice ; but what fort of Juihw 15 that of the l.. ard ¢ 1f ¢hey weunld
UDETAWC Al all 1t would be b}' mtnmdzmum and this would be to the
prejudice ot the prifoner, and i no relpedt by feeuwn s cou-
ideration alone m my opinlen would malwe it ¢ maniteily incenvenlent”
for a tral to be held tht*!f:. With relpect th the oreactes of common
buw, the wentlamen well Kuow that the conire may be changed, that s,
that parts of the jury may be fvmmondd ficmother caunties. 1 do not
hnow whether theve s a power in the cotvts o Chanpe the sendie
Ezlgl.lml i a cnntaal cafe, bat 1 hnow that i fome ditheult cafes,
where parttality was to beaspechiended an act of pashiunent hasbeen pafied
tr reinove the tial : this was done teipecuang the tehellim w Seotland,
for the manifelt vealon of partialitv. This proves that e ouzht vot

- R ]‘ . 1 1 P 41- ‘1‘ -y LI ' - ) . .
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Upon the whole 1 am clearly of opinion that if the motien could be
granted without running the rifk of thefe uneertainties, but certain in-
conveniences, it would not be expedient to grant the motion, and there-
fore the trial muft go forward.



[ 17 ]

APPENDIX

No. II.

MOTION FOR A NEW TRIAL OF JOHN FRIES,
FOR TREASON.

l{ﬂi Y 14

l\“ ER LEWIS informed the comrt that the other duy in
coming wto  court, he recewved a fhght mformation, which he
thought 1t his duty as advocate for the prifoner, to make far-
ther enquire mnto, but it was not till this morning that he had been able
to procure the depofitions of witnefies to prove fat, on which he
meant to ground a motion. He read the depo[nmns to the court,
which 1n1p0rtcd that John Rhoad, one of the jurvinen on the trial of
John Fries, had declared a preluﬂlcc againft the prifoner, after he was
fuminoned asa juror on the triale He now found that he could procure
other athidavits to the fame falt, on the ground of which he ¢ moved
a rule to fhow caule why there ought not to be a new trial.”* He
exprefled lnmlelf aware of the lateuefs of the period, verdi&t having
been given, but the impofiibility of proving the taét earher, was a fufl-
flent apology.  He fhould forbear to enter into the merits of the mo-
tion at preient.

Rule was granted and made returpable to-morraw morning.

- —

Wedneldar, May 1.

Mr.Darras faid it became his duty as advecate for the prifoner, to
fay bDetore their honours thf‘ crounds cu which thev had moved for @
new trial i the cafe of thewr vn’fmtun'l e clirnt, m which he wes {en-
fible fome little violence maft be offeied to Ais teelings m whofe be-
half it was made, and particulaily if judgment fheuld at Taft be pro-
nounced unon him; but whatever the event, 1t became their duty to pre-
ter 1ty and he was certain that upon examuination mto the  {ucts, they
malt be juttified in producing them, as the eveit mut alter the decilion
which had waken place,  He was fatished this v - courty without di-
reet reference to authorities, would be 1 1rh. ca U, iien Lo any thimg
thet cnuld 2 offered upon goed ground, it Lur o il or the chance

» ! ' . . . o el \ .
* ot prisover had been brouplt inlocovrt i oord Ly veceive sentonce
¥

r n r ~ -
ﬂf H uml-} buton Mr. [eswis'sm b e e DT \ *‘.rJi-;nr:'nI TON
sushended, aid be was renziad o duck Uy prisar,
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of life.  With this confidence, he relied on the faveurable attention
which would be paid by the court, and that the 111telvehtmn of any
trifi.ng error i the proceeding, may not expofe the defendant to the
danger of a favourable decifion.

ln mang the motion, Mr. Lewis had Iaid before the comt {nme
afhdavits in order to prove that one of the Jurors, atter he_ had been
fummoned to attend the trial did declare that the man fhould be con-
victed : i addition to that circumftance, <he folloving realuns fhould
have been affizned in faveur of the motien:

1’1r’} That tht‘ marf{hal I]{H, without any order or dive tion {rom the
court or jud ‘es for that pumpole, returned a greater number of jurois
than he was by law authorized to du:

Seconaly, | hat he l*cturm:d them trom {uch parts of toe dif mat as
he thounlit proper, and without the direction of the court or juapges:

Thudly, ihat the trial cughs to have been held in the ceunty v heve
the cffence v as {:{1n11]*1itted, M. mantfi incom*f:r:if'nr;' (houid )=
pear, and 1t does not appem from wey part of the vecord of the court
that any icenveniency did prevent ity for whatever were the acs ef
the ccurt they ouelht to bave beer placed on the recordy which not betngy
done, 1y poad oround ior a Mt .

JuncE IRLDI' Lr.did net thalo thet the Court were beund to affion
a vealon tor thetr judoent on the record of thety proceedings, belides
it wa» an hich cm':‘_f_.-mp* ae thi, time to call tor the venewal of an ar-
gument whereon a {emn deafive opimen was aelivered @ he afked
what part of the faw recuned vt it was st that time cmitted,
was o the prower of the comtte order it Now § or it tht‘}.* did Not 0=
der the rcaions o be i, the meve aecibion o the face of the re-
cortt wascaou o h to male it asthoritative.

Mr. Darnas oid there was no tention of offering a contempt to
the court, ana il' there honors would attend they wonld be convineed
there was nol—the ,u(lmm ast 29t fection 67, vole 1, Contem-
rlates two things, fut, wad (helf be had s the proper county without
cocat nconveniegee froeld appeary but it it fhould o appear to the
couriy theay feconalv o teclve pour pooss at lealt fhall be fummiened
from the countes P thisitappews that hefre the fecond branch of
this Clante can be eowcecnted, there mudl be a determunation upon the
it s it mutt be evidont that there are too ereas inconveniencics to al-
amt of the tal beins held therey and then the fecond muft tale place ;
amd fareher that wwmult be the act of the court to direct that tvelve
jurors el be {ummened fum the countve  The court have great
latituce in thes didGetien ;) they have power to tele the whole fivey
from the county they }ﬂ“au, but not Jeis than tweive s H therefore this
GicIein noIs given, and civen to the convty 1t 1s net 1 the power of
any noandierial chicer to exereife it withour the direGion ot tive cowre:
thev ave to be rctarned as the * cowt fhall direet” ¢ Flofe words
more particulariyv relzte to another branch of the fecuer, to wir: fiom
what part of the Gitivict frem time to time the reft thall be calleds The
vondve b this cade vas made returnille on the rith of  Avprl, this
precept atre 5 that the marflal hallvetain a Lib oF fixty lL"lt Juors,
and twenty {our grand jurors, who apiear to Le all returned from the
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county of Pitladelphias  Your honors will obferve that the marfhal
has anthorite to fummon not more than 6o, noi les than 48, In this
return he has fummoned 62 from Philadelphia county, whercas twelve at
Jeail ouoht to have been fummonzd from "‘Jnrth'lm]}ton. The autho-
rity of this eoui-e then 1s at an end, for it cannet be pretended upon
any authoricy or precedent, in a m'll or crimnal cale that a marfhal
or Sheridl has ever attemnted to exercife fuch a power without a pre-
cept 111 form, ¢ 1111’1!1&:"’1' h.o s and the award appearing upon  the
record.  Uhis cendre 1s comeletely fnshed, and all the authonity siven
has been exerciled n the t‘_;u* q of Gz, and i he has weouried more he
muft fhow avchiority Tor it Wath retpedt © the wede.n nfurieciion,
Tudzes Patterfon and Petersdid not adopt the flate veulations with
;*r:;_-;ard to the number of jurots, bat any deviaten £ om that noudt be on
the fole authonity of the cowrts 2 Dillas 341, 20 wdie Putierfon was of
opinton that the comimon law pu ceedings o the comt of Kine™s benchy
ourht to gui wle thetr procerdings apom a gneftion of this guiurey {ince
Ll‘r' ot Cunﬂ:ri favs nothing about nuaber, but refers to itate pro-
ceedinrsy w hich iz cwided by that common law. ‘to {how the n-o-
ceccn“ rs of Ky bt:nfh, a1 prove that the court alone had the
1“.:.’:',1 ‘M L.t LHL‘. Ut :' T, \TI. l)alH-‘l“: Lth-u,‘ the Ll”ﬂﬁlﬂj HLILLDHLILE: ' 4
DlickfAone 314, 3 Blackfione 332 Gooks Litdeton 155, or Keyling 16
2 Huales pleas *6,,.—-11& cies he i:*;:?. the {ame fectiion vave dire®isn as
to the manner of Ailuing writs ol vondve fa vus when retwrncd by the
c Wt B3y 12 issue [om the office of the Clerls of toe Corr. 1t 15 there-
fore wcumben: on thore who vindicate the legalite of the ma:fhal’s
proceedings, to thow that be acted wiwh anthority, vz {rom the clerk’s
office dire:ted by the cowrt. Vo thow whar andhonty he had to fume
mon 30 Jmm 5, when not more than 6o was utaal; to thew his aethority
for ifummonine serenteen from Northampion and freve from Bucks, €
you take It &, one return 1t 1s o v twra ol &g Jurors upon a precept
whichdirects no mere than &0, v take the Tuipls mmhf::- over

(- as 1 1‘Lm;11]-f11;[= retiin, there is no 11:.:t71*‘:rltr ar ali Do mvianes it
A Dalas Gad he did not mean G Gonsrovey 3or be redpected the
et oF the Cowrs, but relpe Jaay holuwag tee trs an the county,

e wedle vl o the $oh amen fmert o) the eanttitutions o, 456, vel,

e bl m--l', T all ominal e s the accnfen il be ennided
public thad, by en hmpartial oy of the {iaze and di-

weocrme Joil e been commuied, which anirdt {hall

have beer nieaion 1]\* alcrporeel byodaw,”  Lhen rdderiing to the ju-

1

Aoy Aoy 2l U o Lm' otbeer Coctured that the t"u"hdtr (Beuld be
5 1 ot el-

- ‘1 1
Fa—
t:.‘: :.]'. 1.1-‘= ‘El
2
1
|

:*L- "1._'1 +“\
t:-"..l.. b I;n._;Lin

b 1"__" i~ t s . .
ricd gl proper conat e et tael isy, wihe

¥ L 1 . - . - - N g ; - .-11"‘ L -
btk oot as el el § ”*ﬂ”‘l ciunes, excent fomaniizr in-
| ; i
Coovone et IR E Yy L "ﬂ\ c¢ wasre the ¢comnt s novwy ﬁtt‘.i‘ig

s otoe condideed @ deset ncoun L nnw vhers by s traed 2n mdict

- " . . ! - N L *
et s el wvea 1 e Loy ey and abere the Surors are to come

Lo o L HUAAL t: cin Gne et be allowed tor the precept to
L i

i

']J‘u:'-., \‘IIILH Iluu l” o !'ltilf Ut Ll I":.J[”'” ]1{ nkl C. ?..Fq iﬁtn Ie
s court iz g 11..: et o Penel bhares, and the juiifdicton
cf the Coart 35 co-ratenia e Vil i".} < L] o 1s Wi 's bench with the

Whiote nation ot Lo ”'Lu.u Do prurrh of this cours mav be {fent into
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any county in the ftate, fo may that of King's bench to any county in
Logland, 4 Hawk. ¢, 41, p. 376—2 Hales pleas 260—4 Hawk, b, 2,
. 27, p- 171, Douglas cgo. In the prelent precept there does not
appear to be areturn of 8g jurers authoritedy but that 89 have been
returned : the fupplementary return was made by the marfhal without
ey act of the court, and with any vensre being duly iffued, or any a-
ward to fummon this jory: o try <he prifoner.  Scven of the perfons
who were on the hit impannetled to try John Fries, and who have gi-
ven virdict, are not at all on the it fuminoned for the trial: how
came thote feven perlons then on this trial, reipetmg whom no venire
vas ttiwed £ They were not called to attend by any procels of the
Court ! This was not the cale in the wefltern mfurrection, for then,
though a greater number was fummoned, 1t w.s upen the folemn deci-
fion ot the Court, and by their order that the venire was iffued.  [he
reed the venire then iffued}  Tn that proceeding every thing js re-
gular ¢ the marfhal receives expreis oiaers to lunmmon 12 jurers fiom
Alleran, &c. but where are funilar directions i the prefent cale ?
4 Blackitone 369—s Hawk. ¢o 31, fect. 4. p. 2400 1bid o 27, {ect,
IC4y De 173, are auth aities to explain what is mi-tr.al, and are ajuf-
tticacom of the prelent application tor a new trial. Hence it appears
that a ml-retwrn of jurars is {uch an errory if thev actualiv pads, os to
make a mil-trnaly and the sverdict s of courfe voide [ this v 6o
is recurned npon a fcheanle widh the pames annexedy, and on anctier
tchedule avetarn by the marthal of 17 from Noithampten county, and
12 from Bucks, to which the muwfhal figns his name, but no procefs
was tilned for thefe fupplementary 29 names, and it s clear from the
iluoment that 6o compleated the return, only e of whom were on
the tiaal of the pritmery and the other {evea had no right to try him,
Lo dienva from a I which no procecding had authorizeds  VWhere
there has been no procelsy nowrial ¢ proceed,. Lew ot Kerors, p. 65,

Ve dee what is the ciicé of a perden mtruamyg him{-1f inzo the jury,
who hes not been lawtolly fumm wedy, o Hawke ¢ 25y po 16—the
redittis voidy ibide peorge Uh Wl v oventeds Mr, Dallas lere
recuptilated the cbjections e bad {teted, and adued that merely the
appearanee ot the jurors, nor their hoom, bee fworn, or having given
veadict were chiectiens fdicient to overturn the motion.

He pert mude a few obienaticus on the conduct of the juror,

'1.1

wiach be d was not merely an exverion of opinien, but @ previous

o g—

deterimination, and an expretiion of e if the piifner faculd be ac-

quitted, Lo that it was inpeflible ©y hattate tha 1 s was true, the

]
'

[ESLERL did ot ghe verdict Upoi exin‘lunfq byt owa, 'I'HJ-LI*:‘HH*LE S l‘H'f"fi-*
cus bias, and plt'judi{‘ed detcrmirat.on: his comg into the bov withthis
v tal miad, deprived the prifoner of that diance which the law deter-
ctes he dhall haves Itis neceffary that every jury thould enter this
o e Fomy mabice 3 but 10 was ot do oz this Juroy laboured under
P tecdar e flions, untavourable to Joho bries, becaule he concer-
vad e brd been the leader of, and bhrougiit on this dirfturbance, and
Cieretore onghs o be hune @ this will be proved to have been more
taah one the language of the juror, and that he myulged himielf
talnoernrsfnonss After runuiﬁg fom pirce to place, iifivenced by 4
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vindiftive [picit of prejudice, to exprefs his deliiesy can it be contend-
ed that he was capable of deciding on the guilt er innocence of the
prifoner, by the weight of the teflunouy ouly ¢ "Lhere cannct be found
a ftronger cafe in the books. It is not necefiary or right to go wto
the teftimony, or any of the circumflances of the crime of the pufoner,
to fee whether the verdiédt was right or wrong ; but it 15 neeeflary to
view the determination of this juror, who wilhed them all hanged, and
particularized Frizs, Firfty s words werey * we will bang themall 2
then be faid, ¢ I myfelf fhall be in danger, unlefs we do hany them
all.”  I'his is not merely an opinion generally exprefled, but the Jan-
guage of defign to convict at all events. Il eleven cut of tweive ju-
rors had been of opivion that an acquittal hould take placey ard this
individual {yppofing he was 1n danger had declaied this ¢pinion, and
pointed out his view of the probable conlequences, would not the veice
of the eleven be changed to gurard againft this danger ? 4 Fhawking,
C. 43, fec. 28+ pe 399, lupports the dodirine generally, that if a jurer
has declared his opinien before hand, that the party 1s gwmlty, or will
he hanged, or the Likey it 1s good canfe of challenge : but it from bis
knowledge of the cafe, and not from du-wwill to the party, he has only
declaied iz opinion, it is no caule of challenge. But even relent-
ment be 50 the mmfluence upon a man’s conduct which felf-prefer va-
don bas: Mowill is w0t e only greund of challenge; interell s as
much 10 * If 4 mar hac le'd ¢ wacer another would be hung, this is
not ill-will. but would viciate the juror.  ‘Theretore we muft conclude
that ¢ =il i the above authonty, 15 put merely as an mitance.
Whether thefe words were fpoken 1 warmth or noty 1s immatenial
for 1+ weuld be no alleviation ; it is impomble thiat they fhould have
been exprefled without ill-will 3 and thesefore the man 15 wot m sar-
tiaily ualified to pals upon the life or death of the prifoner.  Salkeld
6.4; and 11 Modern 118, Upon the general grouid of what could be
with propriety called mifconduct in the perfon fummoned to difcharge
the duty of a juror with impartiality, he oblerved there could be na
doubt upon the propriety of their atking a new tnal, nor upea the juf-
tice of one being granted.

Mgr. Lewis mentioned ¢ Bacen, 2351—2 {old cdition) and 4 Rlack-
{tone 3g4—3, M1 order to thow, that in crunieal cales there fhould be
no new tral, uulels 1t fhould appear that the tormer trial had been 2t-
tended with fraudy &c. and that a new mial 1 thofe cafes might be
granted after conviction, 11 Modein, 119. 5 Bacony 243, and 3 ibid,
258 (old edition.) It he has declared his willy touching the smatter, it
ihall be caufe. a Blackftone, 346, {uld edition) “The direction re-
fpeting the wenire, he {aid, was entrulted to the law and nct to the
iarfhaly, and by that direction was exercifed by the judges 1 1795,
and if that was unegleted, it was not Jegally excecured. The court
could, as then, order the jury to be culled from all parts of the State,
and not to be left to the marthale ¢ Bacon 232.15 an nflance i
which 2 fou was fwoin 1nto the jury, (beay the fame name of Jobin
Fierce) inflead of the father who was the perfen fummorned to diterd,
whereupon a new trial was granted, becauic the tual was held by only
cleven qualified peifons as jmons. I the Lot did nee flllow Lhe

-k -
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direction of the law in refpedl to the voniie, 1t was goud cavie for a
nev trial.

Mr. Sirearnavis fid he did not thiik it necellary to controvert
the pofitton which bhac been advanced by the genticmen on the other
fide: that the cowrt have full power to v.der a new trial after con-
viction 1 certain crimiaal cafes, as well a. onvil under certain clrcum-
flances; but n:::.tz'.*lLn.lammug the L:uhhr}nh; of the court to grant new
terds was atcernined intume of the beens, vetat would agpear that
this power Lal never been exercied 1 2y capitud cale; no fuch cale
had been referrcd o, and e bulicved could not be tound 5 he inwined
the reaten why it conll not, was, alihouzh courts had the tull power,
VER the prcul':ir {:Jl:mnit*,' of a vl for a C'tpitul Uirr:z*;(:f_', and the LiCal
cantion which was vled to “ILHLI. the iL{.Llil‘y ot the plllUI“fz‘l .1._111 it
lmpml).\.. bhins, or Wi procey 1;111" that may reipect s ghll Or 1N10-
conce, with luthcient ll:uunflu Lo prevent llltl’[lll”‘], and the eiore con-
viction 1 duch a cafe hua nor veo been fer alides With refpedt to
the quabfication of a jurer, ohiziiions ws to the array or 1o the poll
cuzut to be veceived by w coure with unitorm caution, after trial and
verdicr 1o pailed, becande there is O all and mple uppmtumtn:s 2IVeN
to e p'iﬁ.‘*htl‘ w deltherat h' 1 '“H:ll‘l:. and make d QG ud cheice: the
v Lele Fu“n[.l which are fummes aew, el be given to the prifoner;

a certamn tme muft be allowod belve he can be calivd wpon to .:ulixm
the charge, fuhcient {01 i to concire Wie eliaracier, mitesefty afice-
tion, or partialily ot Llu_ men s having this ume and opportunityy o

dILiL‘”".’ fccumed to hinn In 28 Lt e ulﬂl_:.‘tlmla of | .hu 1t 1y not to be
wonde:ed that objectinns witer, ads fhould be caws mly received by
the courtse  Afier havine thele opeortwiities for coamisation,y the
law  gives pover to the pulorer 1o chanenge 35 Jurors arbitrarilyy or

vithout aflignine a reclon, aad afier thae as muny more as he can
nfu;l;n jult mm of hjedting oy aud thov will alfo be fet whde it his
chjecaon iswellmuniade Lo we wt frean this general \ir*x., and miake
the particolar aonticana, whichiy, b e aeedlevant i a queltion
o tdis nattey 1L s olnmrsalic i e, ey has QLLL*..HH, Lhad more
than common wower o2 ooty to s moad s of s whole T 33
¢l not apper i o the tumbes thas jemamed the prifoner cid-
i ed 3oy to i o bad G e dby i L power as much as though

32
all had been poo oy nad el O Ld 68. Waith reipect to

l,r. Khoad the jaor, thore s ilzaz:u_fnh -; u:‘:lt[.} oi remark: When
A Rboad came o be *IIM, Al thioe was fome d'ﬂicvlty tuopeltod
as to s konowlea o of O Eod Wi fineaase; aithouzll the court ard
Prc!‘cfutin; Corll ol i‘m (e Goece o the h_;udﬂ.l, ht: wias retaned at
the wllance of tie coanad tor tie pritoeer Do ‘:ul't thev had exhaufted
all their didlen. o) and they did not Laow that the next wauld be o

Hl,_"l't:t:llbit'.

M. Strerk s vy ot flated 1o dhe coort what he thouoht to he
the wocnedtionc b oon c e ol T on tie poine H qric Hione—If a mo-
PLdor Aty b 1~u' et e bora erimmal caufey it

1

Uetter the jame vuicand chczsfigce, o i vl caufe, and in both
S A T f
QUpPeds oWt @ e ol ol e cogy SEEER hit diicretion ouzht to be

o

gmcillul 11 m. ANV L'-L'i:.,' Cooorreies us s known | LIV br C N any
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Wiy that will beft perpetuate juftice, except there fhould appeat a
nandatoryy imperative rules It the law favs that upon conviltion of
& certain crime, a certain punilhment fhail enfue: this is peremptory,
aud the coure have ny power 1o dt’:pm‘t from Grdcring that puni{hment..
VWheres v a diferetion 15 left, 1t 1s meant that the cowt may ule that
difcretion, according as the nature of the cafe may require, and this i
left in <he confcience and mind of the court alone. agrecable to cira
cumiitnees which grow out of the juftice applying to the particular
cale.  Ia the prefent cule thereibrey the court are not to be governed
by any let of preciie rules, but by an opinion of what will beft pera
petuate public justice, 'f'o be {ure it is a rule; that a new trial fhall
be granted where a verdidl is given azainfl evidence, but even then
it has been frequently refufedy where they fee the cale is plain,  In
civil caules it has been refufed, when pot to the micrelt of jultice to
grant ite 2 Burrows, 9306,

JupGE Irmprry faid he bad wnet difcovered any dictum, which
diftinguithed Civil from criminal caufes, {o that equal juthice ought
not to be adminiftered ; but if either, furely a ciminal cafe called
moft ftrongly for jultice : it would never do to apply cates {o far, as
to {ay, that if oue man upon a jury was difcovered not to be fully
unpartial, a new trial thould not be sranted, when o map’s life was at
{take.

Juoer Prrers {aid ke always underftoed, that the power of
granting a new tnal, was 1 the diteretion of the court; and that its
opimion ought not to be turned by any vaguries, which thould be pre-
ﬁiﬂted, bat b2 gfwﬂrntd hj,r a reterence 1o lt:;,-;ul di('cretian 3 but at the
fame time, he could not fay that the court ought o throw cutirely
out of thety view, ail the evidence which had been given 1 the trial,
and every thing that had been done. 1t in the feale of jullice, there
thould appear to be anr eirory and the cafe is any way doubzful, then
the comrt will take advantage of a tride, in order to grast a new
te1al; but where the court has been fully convinced that the verdict
1s right, then the evidence sught to have fome werghty as well as the
AW,

Mp. DavLras obferved, that the motion was not in any regard to
evidence, 1if fo, the weight of evidence muflt be conlidered ; but 1t was
alore on the point of law, totally independeat of evidence.

Mg, SITGREAVES contended, that where a trial was nece{lary tor
the purpofes of juftice, it refled between the judge and his confeience,
and he was not to be goverped by any precife ftate of facts here or
there : if, as is unqueltionably the cafe on the prefent occafion, a tnal
has been held, which for the patience of nveltigation given w 1wt by
the court and jury, has fcarcely had its equal m tius, or any other
coantry 5 where the prifoner has had every indulgence, and every Ca-
pacity ot talents, which this ftate can afford, to atift luim in bis de-
fcnce 5 1f after all this, 2 conviction has been the relule of this minute
and laborious examination, 1t will at lealt be allowed, that the objec.
tion which {lould have tha ultimate ed= of fettunp afide a decition
and wmveltization fo folzinly and delberately taken, thould be ground.
gd upon no flight matter, bat that the realon 1.;19111(1 come compleatly

$
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authenticated, fo as not to leave a doubt, or the leall ambiguity, 1t
the fadls velated in the afhidavits, had been known to the prifener,
and mentioned when the juror came for his array, mdoubtedly, the
legal inveftigation would have taken ylace, and a folemn decifion
palled thereon, which if true, would have been to dilquality the juror.
Mu. S. explainett the different medes of challenge, and preceeded to
gueltion the relation of the athdavits—that thefe weie words, faid to
be Ipoken a conliderable time before the trialy, ¢ fome days:” the
trial had been nine dayvs before the court, and 1t was probable, this
declaration muft have been made fifteen days at leaft, that this impor-
tant ard ofien repeated converfation fhould refl all this time in the
minds of the witnefles, without a difclolure, was very extraordinasy,
particularly {o, when it was confideied thit they aitended the court
every day, and at lalt the afiidavits refied on the memory of the wit-
neffes, which muft be very liable to mif-apprehenfion and crror,  This
is good reafon for the objetion, that the application is too late, ard
ought, in a matter of o much importance, to haye been mentioned
fooner, if in the knowledge of fo many people, at fuch repeated con-
verfations as the eentlemen concenved.

M. Sitgreaves was proceeding here to vead a written declaration
of Mr. Rhoad (the juror) as to the circumilances of the converfation,
which as 1t was not {worn to, was objected by the prifoner’s counfel
the juror was at fength {worn, and the depofition was read to the
eourt, My, Sitgreaves {uid he read this, to fhow how eafy ic was to
muapprehend not orly the meaning of words, but the words them-
felves. Aunother thing to be ohferved was, twin of the witneffes them-
felves at that moment, were prifoners ot upon baiky under indidtment
for mifdemeanor, and therefeie the afidavit of fo relpedlable a citizen
as the jurery denying the fact, left a forous doubt as to the truth of
the othe1s’ depolitions, but mote as to the probability of miftake in
the relatien. Do 80 then went into a comnarifon of the afidavits,
which he conterded voere verv diflimilar, and lad nowch the appear-

nee of wrong ftatemente Whatever may be the difference of copi-
nlotisy as to the diferetion of the conrt, when they are fully fatisfied
that the erime is well afcort-hied, both as to faw and cevidence, yer
it would not be donbted as the onquelionable right of the court, to
inftitute the melt fevere {‘t‘l‘altill}? i a matier which endaneers th
whole of the former procecdin s the Firmer proceeding which muf¥
be valid, unlefs the mofl vnequnoczl teltimony  {hall intervene to
change 1t,

My, Sitgreaves faid the convcefation was of a general nature, and
not to the prifoner 1n pardculur, agrecable to the atlidavits generally 2
it {poke of the genecral efferts of the tnlurrection 1u that country & -
deed it was not to be expected in a matter of fuch public corcern as
that unhappy afia, but every man would exprels his cpinion, and
particularly thole who refided on the fpet 5 therefore = covld not evince
any prejudice, and confequently not be lawiul challenge to the JUTOT
He referred to 5 Bacon new codition Letter E fection 12, One afli-
davit only particularized Fries; and yet it appeared from My, Rhoad’s
‘epofition to relate # one converfation only, therefore 1t was evi-
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dent that the relations difﬁ:red, and were of courfe of 2 ﬁlfpiCious
nature.  1f a.man draws adeduction frem what he has heard, or from
his own kno rledge ol an event, and not from * il will,” it is no proof
ot prejudice or partiaity, he 1s fhll ¢ inditerent” and open to imprel-
fion: there muft be an expreflion of malice, of determination, to a
particular cafe, and in a particular way.

]uik canfe of challenge may be, if one of the grand jury is umpan-
nelled on the petit jury, becanfe he may be faid to have already “ pal
fed upon the cale 1 iffue” 2 Hawk. 29, € 43, Where an action is
dependant between a juror and defeadant, 1t s then chatlenge 1o the
favor, Viner 21 title juries h. d. Cook Litteton 147 d. Nothing that
15 merely an expreflion ot opinion s canle of challenge s nothing but
what flows from 2 malicious heart againft the prifoner wm particular;
all the cafes fhow thz dilbinttion, and there 1s not a {ingle cale in whicly
the declaration of a juror has been made caule of challenge but to the
favor, tn which cale triers are appointed by the court 0 examine
whether this predifpofition does or does not appear.  The prefent cafe
therefore 1s net caufe of particuiar challenge, but of ehallenge to the
favor, which was not made 11 time. Mr, Sitgreaves then referred the
court to {ume anthorities 2 Rolls abridgment 657—21 Viner title trial
266 and 272—1 Salkel 1¢3 and ene which occurred in this {tate
when one Ann Clifton, was convicted for iurder, and one of the jur-
rors had made declaration before he was {worn refpeting the guilt of

the priloner.
JupeE PrTErs faid that he had given the marthal dire@ions to

fammon jwrors from Bucks and Northampton : he was not certain
whether it was given in writing or verbally, but left it {hould not
have been in writing he now gave 1t to the prothonotary of the court.
At the firft aopearance of ity he did not know whether it amounted
to trealon, and therefore he thoughbt particular direCions not neceflary,
but afterwards, finding it more {erious, he gave the dire@ions which
had guided the marfhal,

Mr. RawrLE thought 1t eafy to prove that the marfthal was fully
anthorized to {ummon from what part of the {tate he pleafed, unlefs
the court interfered by a fpecial diretion, and then he was bound to
obey the mandate.  The marfhal no doubt underflood that he was to
(ummon from the fate at large, conformable to the direétions of the
Jaw.  With reipect to the wellern imturreQlion, the fiat of the court
was obtained, but it was not fo in the prefent cale. Mr. Rawle,
here appealed to the prothonotary to know whether any mftance of a
fpecial diredtion of the court relpecting wveiire had occurred {ince that
period in any capital cafe.  Mr. Galdwell anfwered there bad not.

Mr. RawLE went on tomention the progreis which had been made,’
and the time and opportunities of which the prifoner might have
availed himielf, but thefe he had neglediced, and at this period, he came
forwa:d by his counfel to challenge thearray . Challenge, e obferved,
was of two kinds, the poll and the array; 1f challenge was made to the
pall, and the trial went on, challznge to the array conld not be made,
becaufe exception was betore made, but he thought it was clear the
pime was palled at which he might have avaied himfzlf of the chal-
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lenge to the array. It was contended that the marfhal had not made
a proper return to the venire, but authority had pot been produced to
prove the point, yet authurity could be found to prove that afrer the
poll had paffed, even before the tral, the array could not be challenged,
becaufe that was paffed too, but to what a much greater length had
the prefent objeclion been delayed? Adter having taken the charce
of the verdiét, and finding it unfavorable, then to {ay 1t was wregular,
and for a rveafon which m'l;.;‘ht nave appt‘artd {fooner, he qunted 12 Med.,
567 and ¢84, 2 Lord Raymond 84, 1efering to the time when excep-
tion may be made,

Farthier, atter all the chances which aprifover could have, and com-
plaints made of irregularity as to the venire, the objection was tar.
ther extended to a man who was fummoned from the very county whete
the crinie was tyanfadted ! Upon this man the prifoner was willing to
put himlelf for trialy rather than one he did not know,  See Danver's
abridge. 3¢4, ¢ and 7. With reipect to the number returned.  Mr,
Rawle referred to Grookjames 467+ 2 trnals per page 592, 21 (late
trials, 707. ‘Theie might be more than 6o rcturned : i vegard to the
weflern inlurredion he faid there were 108 fummoned. 1he words
of the vemre direcling the marthal arey that he cerse to come to {be
court, fo many a certain day ; it is therefore proper that a certain pum-
ber fhould attend, and to enfure the number neceffmy o meet the
challenge, the mai{hal unfvally fummons a greater pomber than ae
mentioned, but if a greater number do attend, then the fuper-numeia-
vy are {tricken offs  Iu the prefent cafe the number (n the venne was
exceeded by 29, and yet 3R lels atterded at any one time than were
fummoned, the prifoner had been tried by one of thefe 5o, feven of
whom were from Lis own neighborboced, and men in whom he thought
he could place his life with fatety.  In order to couhine the pumter
within fome bounds fo as not to exceed j1eafon i cate a marfhal or
fheri.t could be found to make that imp-eser ule of Lis power, and
take the citizens from their bufiiels or thowr homes unneceflanly, 2n
officer {o offending caun be profecuted for midemeanor, but this was
not the cale, Where there s wore than a fuidicient number fum-
moned for the purpofe of t.ving a civil caule, which in Peonfylvania
is confined to 45, and more than thar number fhould attend, and one
of them [woin on the trial 15 taken vom thole over the 4% that at-
tend, then no doubt 1t would bte nnitiial, becanfe the {ummouns was
unlawtul; fo m the prefent cale, if one of the jurors bad been ot the
28 over the number 6o, had mere than 6o attended 1t would have
been a miltaal, becaunfe the venire ordered the marfhal 1o cavfe but
Go to appear, (but that objectinn even would have been infuificient at
this ftage of the triul) and mere he had noy2bt to bring,

As to the propriety of fummoning 12 ficm Bucks and 17 tiom
Northamptn, there appears to be ne wanvton exercile of power in
the nmrﬂmf, becaule he atﬁt‘d uader the authurity ol the jl‘ttlgc of this
ceurts  Fhe gentlemen could not fhow an authority which made 1t
neceffary for the maifhal to have a certificate to empower him to do
this, and if it was veceflary, the certificate of the judge appeaiing
Wpon ¢ record would make it valid.  Buteven if Le had not receix-
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ed the authority of the judge, the a&t of Congrels would have been a
{utheient warcant for his condudt. P. 69 vol 1. twelve at lealt are to be
fummoned from that county, and 17 are fununoved. The adt of fum-
moning 1s properly the bufinels of the marfhal, if he has official notice,
i any sbape, that fuch a trial for a capieal oflence 15 coming forward,
which would entitle the prifoner to be tried by twelve jurors from the
proper county it he makes the provifion which the law requires, he has
ablolutely and completely acquitted his office, as well technically as
formally, The return which has been produced embraces the whole
number of 8g, fixty of whom are of the county of Philaddlphia, and if
there is any technical alteration in the form neceflary to give it legal
precifion and effeci, it is now in time to alter 1t, but there 1s none ne=
ceflary.

Mr. RawerE faid he confidered this procceding as having received
the full fanction ot the court, in the certificate given by the judge.
Firtt becaule no oppohtion had been made to it, and fecondly becaunle
(the whole number not having appeared) 1t was not excepted to at
that tune.  Lhe Tift out of which the feven jurors trom the country
were taken, he called a fupplementary lift, which completed the for-
mer Lity and though not annexed to that pannel was conneled with
it, filled up and made a part of it, on which an award was entered.
The cafes referred to had refpect to a forcign country, but in a dif-
trict, one county was not foreign to awother, and therefore Bucks,
Northampton and Philadelphia, {tood in one exadt fitvation. 2 Hawk
C. 41. B, 2. Dyer 118,

Mr, RawLE conciuded by fzying that he looked upon all the pro-
ceedings i the prelent cafe as perfectly regnlar and compleat, to which
no cxception could juftly be taken by the prifoner, and he hoped the
cort would mifcarry, fince every means had been ufed in che delence
during the ]Ollg and patient invﬂﬁigﬂliun which had taken p[zu:f:, and
alter a viedict had been {o folemnly pronounced by men whom the pri-
foner had fuch a faiv means ot chuling to anfwer his beft purpofe.

I'he attorney general, and council agreed, and the court ordered that
the deponents fhould give teftimony, and be crols examined in court,
on each fide.  Alfo that the witnefles thould be examined feparately,
and kept out of the courr, {0 a5 not to hear the evidence given by each

athier.
Thursday May 16,
NICHCLAS MAYER’s Depofition.*

¥ The reporter bas iniroduced the depositions immediately before the
oral testimony, (n order to give a fair opportunity of cxaminiig into the
correspondence of the two relglions.
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